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The structure of the typical federal regulatory agency, with its 
quasi-legislative and quasi-adjudicative responsibilities, has changed 
relatively little since the creation of the Interstate Commerce 
Commission in 1887. And the Administrative Procedure Act, forty 
years old in 1986, has been significantly amended only three times. 
For that matter, the APA itself was not revolutionary, but codified much 
existing administrative practice. 

But of course, the administrative process as we know it today was 
not an inevitable development. Over the years, calls for administrative 
reform, from major overhaul to fine tuning, have been frequent, and 
some-for example, pre-APA proposals for the creation of a single, 
independent administrative tribunal to handle all "judicial" 
responsibilities of agencies-would have produced an altogether 
different system. Even today, questions about the most fundamental 
issues, like delegation of legislative authority and separation of 
powers, have been reopened in controversies over the legislative veto 
and the relationship between independent regulatory agencies and 
the Office of Management and Budget. 

And while the administrative forest may have stayed pretty much 
the same over the years, a lot has happened to the saplings and the 
trees. Major statutory initiatives to increase openness in government, 
like the Freedom of Information Act and the Government in the 
Sunshine Act, have dramatically affected the relationship between 
agencies and the public. Newer regulatory programs have allowed 
Congress to experiment with different procedural approaches, like the 
use of independent adjudicatory commissions to hear occupational 
safety and mine safety enforcement cases. And a bewildering variety 
of statutory provisions have set forth procedures, applicable only to 
specific agencies or specific programs, that supplement or supplant 
those of the APA. 

The work of the Administrative Conference sen/es as the Baedeker 
to this world of procedural variations, as the Conference gathers 
information, analyzes changes, and highlights both the best 
approaches and those to be avoided. Laboring in relative obscurity 
compared to the agencies and executive departments from which it 
draws much of its membership and relying on persuasion rather than 
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compulsion to pursue its goals, the Conference nevertheless plays a 
crucial role in promoting effective administrative procedure. As the 
cliche goes, if the Administrative Conference did not exist, it would 
have to be invented. 

Indeed, those concerned with improving the function of 
government agencies tried to invent the Conference, or something 
like it, for many years before it was permanently established by statute 
in 1964. As early as 1937, President Roosevelt's Committee on 
Administrative Management recommended creation of a permanent 
body to research and investigate issues of administrative 
management, including procedure. Two years later, the Attorney 
General's Committee on Administrative Procedure began developing 
the recommendations that ultimately formed the basis for the 
Administrative Procedure Act. One Committee proposal that was 
never enacted recommended the establishment of an Office of 
Federal Administrative Procedure to collect information on agency 
procedures and recommend improvements. 

Similar, although somewhat less specific, recommendations were 
made in 1949 by President Truman's Commission on Organization of 
the Executive Branch of the Government (known as the Hoover 
Commission, after its chairman, Herbert Hoover) and in 1955 by 
President Eisenhower's Commission on Organization of the 
Government (the second Hoover Commission). 

In response to a resolution of the Judicial Conference, President 
Eisenhower created a Conference on Administrative Procedure-the 
first temporary Administrative Conference-in 1953. A body of 57 
agency representatives, 3 federal judges, 3 administrative hearing 
examiners, and 12 non-government lawyers, the first temporary 
Conference produced 35 recommendations in two years of 
deliberations. It recommended both the establishment of an Office of 
Administrative Procedure within the Department of Justice to "carry on 
continuous studies for the improvement of Federal administrative 
procedures" and the creation of a permanent administrative 
conference to study procedures and recommend improvements. 

Continuing concern over delay, expense, and inefficiency in 
administrative proceedings prompted President Eisenhower to initiate 
the formation of a second temporary Administrative Conference, 
which was formally commissioned by President Kennedy in 1961. 
This Conference recommended establishment of a permanent 
conference, as had a report prepared for President Kennedy by James 
M. Landis in 1960. Legislation passed in 1964 finally authorized the 
creation of the Administrative Conference of the United States, which 
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was activated by appointment of its first chairman four years later.* 

These repeated calls for a permanent organization devoted to 
problems of administrative procedure reflect the recognition that the 
administrative process is not really static, and should not be. 
Changes In regulatory programs, developments in technology, and 
evolving ideas about the way agencies and the public should interact 
all influence the effectiveness and fairness of administrative 
procedure. Evaluating and improving procedure is necessarily, 
therefore, a continuing process. 

Does the Conference succeed at the tasks its predecessors 
envisioned for it? I believe it does. The unique mix of active 
government officials, private practitioners, and scholars that comprise 
the Conference's membership gives it a broad perspective that takes 
into account theory and practice, efficiency and fairness, and the 
potential interests of both regulators and the regulated. It also 
provides an established network for the wide dissemination of the 
Conference's studies and recommendations. Through the 
Conference, the agencies can share information and experience, 
avoiding the balkanization that might othenwise plague them (and 
sometimes still does). And permanence (at least relative 
permanence; appropriations for the Conference are now authorized 
through 1990) allows the Conference to respond to proposals and 
developments in administrative procedure as they occur. Perhaps 
most important, the Conference is able to consider both the big 
"forest" issues of administrative procedure and the more narrowly 
focused "trees", thereby informing the debate on larger issues while 
suggesting practical solutions to specific problems of particular 
agencies and programs. 

This report of our activities in 1986 shows the Conference in action 
as a vital force in the continuing process of evaluating and improving 
administrative procedure. Groundbreaking recommendations on use 
of alternative dispute resolution techniques in government, for 
example, have put the Conference at the forefront of what promises to 
be a nrioyement of major significance in changing the shape of 
administrative decisionmaking. Creation of the Special Committee on 
Financial Services Regulation will allow the Conference to take a 



— jp . 

Other countries have also found a need for organizations to undertake continuing review 
of the adnninistrative process. The Report and Studies Commission of the French Conseil 
d'Etat prepares confidential annual reports identifying pressing problems of administration and 
recommending legislative changes. Great Britain has a Council on Tribunals charged with 
responsibility to oversee a wide variety of administrative tribunals and consult with them on 
the establishment of procedural rules. In Australia, the Administrative Review Council focuses 
on questions concerning review of administrative action by courts or tribunals, making 
recommendations on the adequacy of tribunals' procedures and on whether particular classes of 
administrative decisions should be reviewable. The Canadian Law Reform Commission also 
considers the procedures of administrative tribunals, broadly defined to include any 
departmental official, agency, or minister exercising jurisdiction pursuant to a statute. Like the 
Conference, the Commission undertakes studies of the procedures used by various 
administrative agencies and recommends improvements. 
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much-needed comprehensive look at procedural issues in a 
substantive area where rapidly changing conditions and fragmented 
regulatory jurisdiction have created special regulatory problems. 
Other 1986 projects have focused on smaller, but still important, 
issues affecting many agencies (for example, the work which led to 
Recommendation 86-6, "Petitions for Rulemaking") or only one (such 
as our study and recommendation on Medicare appeals procedures; 
see Recommendation 86-5, "Medicare Appeals"). 

I am committed to retaining this valuable dual focus on both the 
forest and the trees. The Administrative Conference must continue to 
study agencies' practical, day-to-day problems, since incremental 
changes in procedure can affect efficiency and fairness and, over 
time, can significantly change the face of the administrative process. 
At the same time the Conference, with the wealth of experience and 
intellectual resources provided by its members and consultants and 
staff, can contribute substantially to the broader debate over the shape 
of administrative procedure in the future. 



Marshall J. breger 
Chairman 
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Chairman Breger presides at the Thirty-third Plenary Session. Seated at the 
dais are, from left, Professor Richard B. Cappalli, consultant, Committee on 
Administration Chairman Douglas A. Riggs, Special Parliamentarian Roger A. 
hJloore, and General Counsel Richard K. Berg. 
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Council members review an agenda item at ttie September 8, 1986 Council 
meeting. From left, Otis M. Smith, Mark Sullivan III, Executive Director Steptien 
L Babcock, James C. Miller III, Ctiairman Breger, Vice Chairman Mark S. 
Fowler, Arnold /. Burns, Edith D. Hakola, Walter Gellhorn, and Daniel Oliver 
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Chairman Marshall J. Breger 
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Members Arnold I. Burns 
Linda Chavez^ 
T. Kenneth Cribb, Jr.* 
Walter Gellhorn 
Edith D. Hakola 
William R. Jackson 
Jaivies C. Miller HI 
Daniel Oliver 
Otis M.Smith 
Mark Sullivan III 
Edward L Weidenfeld 



^Term of service ended during 1986 

Members off the Administrative Conference 
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Agriculture 


John Golden 


CFTC 


Kenneth M. Raisler 


Commerce 


Douglas A. Riggs 


CPSC 


Carol G. Dawson* 




John P. Mackey 


Defense 


Robert L Gjlliat 


Education 


Wendell L Willkie II 


EEOC 


William A. Webb* 


Energy 


J. Michael Farrell 




James R. Richards* 


EPA 


Francis S. Blake 




Jean F. Greene* 


FCC 


Jack D. Smith 


FDIC 


Roger A. Hood 


FEC 


JoanAikens 


FERC 


Michel Levant* 




William H. Satterfield* 
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William L Van Lenten 


FMC 


John Robert Ewers 


FRS 


Michael Bradfield 
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Terry Calvani 


GSA 


Allie B. Latimer* 




Clyde C. Pearce, Jr. 


HHS 


Darrel J. Grinstead 




Frank V. Smith III 


HUD 


Alan W. Heifetz 




John J. Knapp* 


ICC 


Heather J. Gradison* 




Malcolm M. B. Sterrett 




Reese H. Taylor, Jr.* 


Interior 


Marian Blank Horn^ 




Donald H. Pearlman 
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William Bradford Reynolds 
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Seth D. Zinman 


NASA 


John E. O'Brien 


NLRB 


Wilford W. Johansen 


NRC 


James K. Asselstine 


0MB 


John H. Carley 


0PM 


W. Scott Burke* 




Hugh Hewitt 



*Ternn of service ended during 1986. 
^Appointed Liaison Representative during 1986. 
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M, Dennis Daugherty 
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Neil R. Eisner 
E. Tazewell Ellett 
James J. Keightley 
Robert M. Kimmitt 
William H. Gillers 
Lawrence B. Glick* 
Louis A. Cox 
Frederic L Conway 



PUBLie MEMBERS 



Bernard H. Barnett 

Roger V. Barth* 

Warren Belmar 

George A. Bermann 

LeaAnne Bernstein^ 

Kenneth J. Bialkin 

Edward W. Brooke 

Michael F. Butler* 

William A. Butler* 

Betty Jo Christian 

Calvin J. Collier* 

H. Clayton Cook, Jr. 

Eldon H. Crowell 

Lloyd Norton Cutler 

Robert J. D'Agostino 

David Davenport* 

Richard W. Duesenberg* 

Lewis A. Engman 

Gary M. Epstein* 

Daniel F. Evans, Jr. 

Frank J. Fahrenkopf, Jr. 

Walter Feldesman 

Robert E. Freer, Jr.* 

Ernest Gellhorn 

William F. Harvey^ 

Ernest B. Hueter 

Douglas B. Huron* 



Paul D. Kamenar 
Carolyn B. Kuhl 
Richard J. Leighton 
Bevis Longstreth 
James McClellan 
Clarence V. McKee* 
Alan B. Morrison 
James S. Munn* 
Sallyanne Payton 
Harvey Lloyd Pitt 
Monroe F. Price 
William T. Quillen^ 
Bruce Rabb^ 
Victor G. Rosenblum 
T. Timothy Ryan, Jr.* 
Michael Saperstein 
Philip D. Saxon* 
Phyllis Schlafly* 
Peter L Strauss 
Thomas M. Susman 
Phillip N.Truluck 
Paul R. Verkuil 
Michael B. Wallace* 
E. Robert Wallach 
Harris Weinstein 
Stephen A. Weitzman 
Lance H. Wilson* 



*Term of service ended during 19S6. 
^Appointed Special Counsel during ld86. 
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ABA Administrative Law Section 
ABA National Conference of ALUs 

ACIR 

ACTION 

Administrative Office of the U.S. Courts 
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Board of Immigration Appeals 

Council on Environmental Quality 

Executive Office of tfie President 

Federal ALU Conference 

Federal Judicial Center 

Federal Mediation & Conciliation Service 

Federal Register 
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Government Printing Office 

Judicial Conference of the U.S. 
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Postal Rate Commission 
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U. S. Court of International Trade 

U. S. Court of Military Appeals 

U. S. Information Agency 

U. S. International Trade Commission^ 



Willis B. Snell 
Marvin H. Morse* 
Victor W. Palmer 
David E. Nething 
Robert MacKichan, Jr. 
L Ralph Mecham 
Howard M. Fry* 
William R. Robie 
Dinah Bear 
Richard A. Hauser* 
Jay B. Stephens 
Isaac David Benkin 
Glenn R. Lawrence* 
Charles W. Nihan 
Daniel P. Dozier 
John E. Byrne 
Ford B. Ford 
Rollee H. Efros 
Anthony J. McMahon* 
Stephen G. Breyer 
Carl McGowan 
Herbert E. Ellingwood* 
Daniel R, Levinson 
Royal F. Dellinger 
Janet D. Steiger 
Henry N. Williams 
Marian Blank Horn^ 
Howard T. Markey 
Edward D. Re 
Robinson O. Everett 
Joseph A. Morris 



*Term of service ended during 1986. 

^AIso served as Government Member during 1986. 

^Position vacant during 1986. 
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William H. Allen 

Roberta. Anthony 

Clark Byse 

Kenneth Gulp Davis 

Warner W. Gardner 

Marion Edwyn Harrison 

S. Neil Hosenball 

Cornelius B. Kennedy 

Malcolm S. Mason 

Anthony L Mondello^ 



Owen Olpin 
Max D. Paglin 
Reuben B. Robertson III 
Harold L Russell 
Antonin Scalia 
Loren a. Smith 
James E. Wesner 
Richard E. Wiley 
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Frank M. Wozencraft 
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Fred F. Fielding* 

C. Boyden Gray 

William F. Harvey^ 

Jane A. Matheson* 

Alice L O'Donnell 



William T. Quillen^ 
Bruce Rabb^ 
Ronald E. Robertson 
Stanley Sporkin 
John M. Walker, Jr. 



^Term of service ended during 1986. 



Also served as Public Member during 1986. 

Members of the Administrative Conference 




Council member Arnold I. Burns, left, is sworn in September 8, 1986, by 
Judge Loren A. Smith. Chairman Breger assists. 
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Chairman Marshall J. Breger 



Special Assistant to the Chairman 
Confidential Assistant to the Chairman 



SaraAbosch 
Donna Washington 



Executive Director 

General Counsel 

Research Director 



Stephen L Babcock 
Richard K. Berg 
Jeffrey S. Lubbers 



Senior Staff Attorney 
Staff Attorneys 



Michael W. Bowers 
William C. Bush 
Mary Candace Fowler 
Sara A. Gordon 
Charles Pou Jr. 
David M. Pritzker 
Deborah G. Ross 



Administrative Officer 

Librarian and Information Officer 

Library Technician 



Norma B. Smith 
Sue J. Boley 
Carole B. Brown 



Secretarial Staff 



Sharon D. Anderson 
Eunice M. Butler 
Dorothea Collins 
Wanda M. Jackson 
Susan M. Mack 
Betty M. Palmer* 
Theresa Charlene Young 



^Resigned during 1986. 



Staff of the Office of tfie Chairman 




The Assembly at the Thirty-second Plenary Session 
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The Administrative Conference of the United States identifies 
■ causes of inefficiency, delay, and unfairness in administrative 
proceedings affecting private rights and recommends improvements 
to the President, federal agencies, the Congress, and the courts. 
Established as a permanent independent federal agency by the 
Administrative Conference Act of 1964 (5 U.S. Code §§571-576), the 
Conference was activated by the appointment of its first Chairman in 
January 1968. The statute and bylaws governing the organization and 
operation of the Conference appear at the end of this report. 

The Conference is a membership organization consisting of three 
related parts— the Office of the Chairman, the Council, and the 
Assembly. 
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The Chairman of the Administrative Conference is the chief 
executive of the Conference and its only compensated member. 
Appointed by the President, with the advice and consent of the 
Senate, the Chairman serves for a term of five years. Marshall J. 
Breger, the seventh Chairman of the Administrative Conference, was 
appointed by President Ronald Reagan on October 17, 1985. 

The Chairman, with the approval of the Council, appoints the public 
members of the Conference. He presides at plenary sessions of the 
Assembly and at Council meetings, and is the official spokesman for 
the Conference in relations with the President, the Congress, the 
judiciary, the agencies, and the public. The Chairman has authority to 
investigate matters brought to his attention by individuals inside and 
outside government, and to designate subjects for Conference 
recommendations. The Chairman is served by a small permanent 
staff, which furnishes administrative and research support to the 
Assembly and committees of the Conference, provides guidance and 
assistance to research consultants, and helps the Chairman in 
securing implementation of recommendations and in providing advice 
and assistance to agencies and to committees of the Congress. 
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The Council consists of the Chairman and ten other members, not 
more than one-half of whom may be employees of federal agencies, 
who are appointed by the President for three-year terms. The Council 
performs functions similar to those of a corporate board of directors. It 
calls plenary sessions of the Conference and fixes their agendas, 
recommends subjects for study, receives and considers reports and 
recommendations before these are considered by the Assembly, and 
exercises general budgetary and policy supervision. 

In 1986 President Reagan appointed Arnold I. Burns, Deputy 
Attorney General of the United States, and Mark Sullivan 111, Associate 
Director of Presidential Personnel, to positions on the Council. 
Council Members Linda Chavez and T. Kenneth Cribb, Jr. resigned 
during 1986. 




Council member Walter Gellhorn at the Thirty-third 
Plenary Session 
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Members of the CouncSI 




Vice Chairman Mark S. Fowler 



Mark Sulfivan III 




Otis M. Smith 
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Structure of the Assembly 

The members of the Conference, when meeting in plenary 
session, constitute the Assembly of the Conference. The number of 
members, by statute, may not be fewer than 75 nor more than 101.^ At 
the end of 1986, the Conference had 85 members, including the 
Chairman and the other members of the Council, The remaining 74 
members fall into three groups: (i) those designated by statute; (ii) 
those designated by the President; and (iii) those appointed by the 
Chairman. In addition, several individuals serve in a non-voting status 
a$ liaison representatives or as senior fellows. 

Statutory Members 

The Administrative Conference Act confers membership upon the 
chairman of each independent regulatory board or commission or a 
person designated by the agency (5 U.S. Code §573(b)(2)). Thirteen 
boards and commissions have statutory members. 
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^Prior to amendment of the Administrative Conference Act by Public Law 99-170 on 
October 11, 1986, the maximum number of members had been set at 91. 
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Discussion at the Thirty-third Plenary Session 




Reuben B. Robertson III, standing 




Administrative Law Judge Alan W. Heifetz 
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Agencies Designated by the President 

The Administrative Conference Act grants membership to the head 
(or the designee of the head) of each executive department or other 
administrative agency designated for this purpose by the President (5 
U.S. Code §573(b)(3)). Under this authority, the President has 
designated 13 Cabinet departments for membership, and the Council 
has acted to provide additional memberships for subcomponents of 
three of these. A fourth, the Department of Housing and Urban 
Development, held a rotating membership for an administrative law 
judge In 1986. The President has also designated 12 other 
administrative agencies for membership. Two of these twenty-nine 
positions were vacant at the end of 1986. 




Frank V. Smith III, center, and Darrell J. Grinstead, right, confer at the 
Thirty-second Plenary Session. Also pictured is Willis B. Snell. 
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Public Members 

This group consists of members appointed for 2-year terms by the 
Chairman, with the approval of the Council. These "non-government" 
members, who are required by the Administrative Conference Act to 
comprise not less than one-third nor more than two-fifths of the total 
membership, are selected to provide broad representation of the 
views of private citizens of diverse experience. They are chosen from 
among members of the practicing bar, scholars in the field of 
administrative law or government, and others specially informed with 
respect to federal administrative procedure. They are reimbursed for 
travel expenses but otherwise serve without compensation. 

At the close of 1986 the public members numbered 35. Public 
members are limited to no more than four terms of continuous service 
(1 CFR §302.2{b)). 

Two events in 1986 affected the public memberships. The 
Administrative Conference Act was amended to increase the 
maximum number of total memberships to 101. This will increase the 
maximum allowable public membership by approximately five people. 
Second, an amendment to the bylaws of the Conference requires that 
the terms of one-half of the public members expire in each calendar 
year, replacing the prior requirement that all terms expire in even- 
numbered years. This will increase the stability of the public 
membership base. During 1987, the Chairman will designate by 
random selection those current members whose terms will expire on 
June 30, 1989. The terms of all other incumbent public members will 
expire on June 30, 1988. 

Senior Fellows 

Under section 2(e) of the bylaws (1 CFR §302.2(e)), former 
chairmen of the Conference and individuals who have served for eight 
or more years as members are eligible for 2-year appointments as 
senior fellows. Senior fellows are assigned to committees and 
participate in other Conference functions as members, but have no 
vote. With the resignation of Anthony L Mondello during 1986, the 
number of senior fellows was reduced to eighteen. 

Liaison Representatives 

The Chairman, with the approval of the Council, may make liaison 
arrangements with representatives of the Congress, the judiciary, 
federal agencies not otherwise represented in the Conference, and 
professional associations (1 CFR §302.4). Individuals who serve in 
such a capacity participate in the activities of the Conference, having 
privileges of the floor at committee meetings and plenary sessions, 
but have no vote. New liaison arrangements with the Agency for 
International Development, the Council on Environmental Quality, the 
Federal Mediation and Conciliation Service, and the U. S. Information 
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Agency were established during 1986, and the number of liaison 
representatives is currently 28. 
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special Counsels 

From time to time, the Chairman designates individuals to the 
position of Special Counsel to the Administrative Conference, These 
persons, who do not serve under any of the other official membership 
designations, advise and assist the membership in areas of their 
special expertise. Ten Special Counsel appointments were in effect 
forportionsof 1986. 

Operation of the Assembly 

The Assembly, which has ultimate authority over ail activities of the 
Conference, operates much like a legislative body. Acting through the 
adoption of bylaws, the Assembly has established six standing 
committees to work on Individual Conference projects. In addition, 
the Chairman from time to time establishes "special" committees to 
concentrate on certain timely issues, and one such committee was 
active in 1986. The committees are the most important component of 
the process that leads to the adoption of Conference 
recommendations, since it is at the committee level that consultants' 
reports are first analyzed and proposed recommendations are 
formulated. 



Standing Committee Chairman 



Adjudication Richard J. Leighton 
Administration Douglas A. Riggs 
Governmental Processes Harris Weinstein 

Judicial Review H. Clayton Cook, Jr.* 
Thomas M. Susman 
Regulation Betty Jo Christian 
Rulemaking Calvin S. Collier^ 
Ernest Gellhorn 



Special Committee Chairman 



Financial Services Kenneth J. Bialkin 

Committees meet periodically to plan and guide research by 
academic and professional consultants and by the Chairman's 
professional staff. On the basis of this research, along with public and 
agency input through written comments and, where appropriate, 
public hearings, the committees frame proposed recommendations 
for consideration by the Assembly. When a study and tentative 



^Transferred to Committee on Rulemaking during 1986. 
^Term of service ended during 1986. 
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recommendation have been prepared, these are circulated to the 
affected agencies and often announced to the public for comment, 
then reexamined by the committee in light of the replies. 

After final committee approval, a proposed recommendation is 
transmitted to the Council and then to the Assembly for consideration 
in plenary session. The Assembly may either adopt the recommen- 
dation in the form proposed by the committee, amend the recom- 
mendation, refer it back to committee, or reject it entirely. 

Since January 1968 the Assembly of the Conference has adopted 
114 recommendations. Eight recommendations were adopted during 
1986. 

Occasionally the Assembly acts to state its views on a particular 
matter without making a formal recommendation on the subject. 
Eleven of these "statements" have been adopted by the Conference 
since 1968. One statement was adopted in 1986. 

The recommendations and the statement of the Conference 
adopted during 1986 are reproduced in full in this report under the 
heading "Actions of the Assembly." 

The official actions of the Conference, along with any related 
research reports, are published in the annual series Administrative 
Conference of the United States: Recommendations and Reports. 
Recommendations and statements (but not reports) are also 
published in the Federal Register, and those of continuing interest in 
title 1, parts 305 and 310, of the Code of Federal Regulations. 
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Senator William V. Roth, Jr. 



20 ACUS Annual Report 1 986 



The Thirty-second and Thirty-third Plenary Sessions of the Adminis- 
■ trative Conference were held in Washington, D.C. on June 19 and 
20 and December 4 and 5, 1986, respectively. The Conference 
adopted eight recommendations at the two sessions. 



ffliiiiSiiiNi iiijiv 



Opening Address: Senator William V. Roth, Jr. (R— Del.) 

Senator Roth, Chairman of the Senate Governmental Affairs 
Committee, addressed the importance of increased emphasis on 
management and efficiency in the federal government. He described 
the committee's efforts to develop legislation that would require 
federal agencies to provide Congress with annual financial reports, 
increase openness in the activities of the Office of Management and 
Budget's Office of Information and Regulatory Affairs, and create a 
new Office of Federal Management in the White House. 



Measures Adopted 

Recommendation 86-1: Nonlawyer Assistance and Representation 

In this recommendation the Conference grapples with the 
problems of individuals involved in federal agency "mass justice" 
proceedings (such as Social Security or immigration) who may need 
assistance in filing claims or appearing before the agency, but who are 
unable to afford representation by lawyers. The recommendation calls 
for increased opportunities for noniawyers to assist and represent 
these individuals. Agencies are encouraged to eliminate barriers to 
nonlawyer representation and to state affirmatively their intention to 
permit noniawyers to assist and represent claimants. The Conference 
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also notes that agency rules of practice, as appropriate, should be 
made applicable to nonlawyers. 

Recommendation 86-2: Use of Federal Rules of Evidence in Federal 
Agency Adjudications 

This recommendation arose from a study of whether the Federal 
Rules of Evidence, which govern admissibility of evidence in federal 
court proceedings, could usefully be applied in agency proceedings, 
where the standards of admissibility are generally less strict. The 
Conference urges Congress not to require agencies to apply the 
Federal Rules of Evidence to limit the discretion of presiding officers 
to admit evidence in formal adjudications. However, the Conference 
recommends that agency regulations clearly give presiding officers 
discretion to exclude unreliable evidence, and to apply the weighted 
balancing test of Rule 403 of the Federal Rules of Evidence in 
deciding whether to admit evidence of questionable value. 

Recommendation 86-3: Agencies' Use of Altemative Means of 
Dispute Resolution 

One of three recommendations to arise in 1986 from the 
Conference's major effort to study the use of alternative dispute 
resolution techniques in government (the others are 
Recommendations 86-7 and 86-8), Recommendation 86-3 calls on 
agencies and Congress to make greater use of less formal 
alternatives to litigation and trial-type hearings, such as arbitration, 
mediation, minitrials, and settlement judges. The Conference asks 
Congress to permit Executive Branch officials to agree to binding 
arbitration as a means of resolving some controversies, describes 
appropriate arbitration procedures, and suggests cases in which 
arbitration is likely to be desirable. The recommendation also 
provides criteria for deciding which kinds of cases should be subject 
to a congressional requirement to use binding arbitration as a sole 
means of resolving disputes. The Conference encourages agencies 
to consider making use of private sector dispute resolution 
mechanisms as an alternative to direct agency regulatory action. The 
recommendation is based on a major study undertaken by the 
Conference with the support of the Office of Legal Counsel in the 
Department of Justice. 



Other Actions 

Committee on Administration Chairman Douglas Riggs and 
consultant Burnele Powell reported to the Conference on Professor 
Powell's research on agency use of declaratory orders under the 
Administrative Procedure Act. Professor Powell and the committee 
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concluded that the declaratory order has been underused. In certain 
cases, like those involving jurisdictional matters or questions of high- 
risk financial planning, the committee suggested that agencies, 
academics and regulated parties should explore ways to make more 
effective use of the device. 



THiRTY^lRD PLENARY SES$lON 



Measures Adopted 

Recommendatoon 86-4: The Split-Enforcement Model for Agency 
Adjudication 

In this recommendation the Conference urges Congress to be as 
specific as possible in allocating responsibilities when establishing 
regulatory enforcement schemes in which rulemaking and 
prosecution are assigned to one agency while adjudication is 
assigned to another agency. The Conference recommends that, as a 
general rule, these statutory schemes should provide that the 
adjudicatory agency must accept the rulemaking agency's 
interpretation of standards promulgated under agency statutory 
authority unless the interpretation is arbitrary, capricious or otherwise 
not In accordance with law. The recommendation also advises that 
Congress clarify existing uncertainties about the responsibilities of 
agencies already implementing split-enforcement models. 

The recommendation grew out of a study of the split-enforcement 
model In occupational safety and health regulation, where the 
Occupational Safety and Health Administration adopts and enforces 
rules, and the separate Occupational Safety and Health Review 
Commission conducts adjudications. The mine safety regulatory 
arrangement is similar. The Conference rejected a proposed 
amendment recommending that Congress avoid split-enforcement 
regulatory schemes in the absence of a demonstration that the 
approach would enhance fairness. 

Recommendation 86-5: Medicare Appeals 

The Conference agreed on the need for several improvements in 
the Medicare appeals process, including publication of standards 
used In making coverage and payment determinations, and provision 
for public comment on Important interpretations of Medicare benefits 
and on "national coverage" decisions pertaining to new medical 
technologies and procedures. The Conference also recommended 
improved notice to Medicare beneficiaries and more timely review of 
hospital appeals. The recommendation identifies several areas in 
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which the Health Care Financing Administration should undertake or 
support further study, A motion to table the proposal in order to allow 
HCFA further time for comment was defeated. 

Recommendation 86-6: Petitions for Rulemaking 

Here the Conference urges agencies to establish by rule 
procedures for the receipt, consideration, and prompt disposition of 
rulemaking petitions. The Conference recommends that agencies 
provide appropriate guidance on the necessary supporting data or 
argument to be included with petitions and develop effective methods 
for providing notice to interested persons that a petition has been 
filed. The Assembly amended the originally proposed 

recommendation to emphasize the importance of prompt notice of the 
disposition of petitions, while rejecting a suggestion that the 
recommendation go further and urge the establishment of deadlines 
for action on petitions. 

Recommendation 86-7: Case Management as a Tool for Improving 
Agency Adjudication 

This recommendation identifies management processes that can 
be used to keep cases moving quickly within the bounds of fairness. 
The Conference calls on administrative law judges and presiding 
officers to take steps to define key issues eariy in a proceeding, to 
reduce parties' opportunity for procedural maneuvering, and to decide 
cases more expeditiously. The recommendation encourages 
agencies to promote the prompt handling of cases by adopting 
methods such as flexible, step-by-step time goals and management 
systems that pinpoint and deal with problem proceedings. 

The recommendation is based on a study of case management at 
the Grant Appeals Board of the Department of Health and Human 
Services. The Conference rejected a suggestion that the study was 
too limited to permit the formulation of principles that would be 
applicable at agencies other than HHS. 

Recommendation 86-8: Acquiring the Services of "Neutrals" for 
Attemative Means of Dispute Resolution 

In this recommendation the Conference offers agencies practical 
suggestions to facilitate the use of neutrals— third parties who help 
parties to a dispute reach a mutually acceptable resolution— in various 
methods of alternative dispute resolution. 

In the first part of the recommendation, the Conference proposes 
techniques that can broaden the supply of available neutrals. 
Agencies are urged to adopt qualifications requirements that are not 
overiy restrictive, to explore opportunities to train government 
personnel to serve as neutrals, and to share the services of these 
employees among agencies. The Conference recommends that 
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agencies establish rosters of eligible neutrals, with assistance from 
the Conference and the Federal Mediation and Conciliation Service. 

The second part of Recommendation 86-8 identifies methods for 
expeditiously obtaining the services of neutrals from outside the 
government, while still meeting all applicable legal requirements. The 
recommendation advises agencies to consider the use of 5 U.S.C. 
§3109, providing for the temporary employment of experts and 
consultants, as an alternative to procurement under the Federal 
Acquisition Regulation. A further proposal that the Conference 
recommend that Congress expand the agencies' authority under 5 
U.S.Code §3109 was rejected. 

Bylaw Amendment: Terms of Non-Govemment Members 

The Conference amended its bylaws to provide for staggered two- 
year terms for non-Government members. As a result of the bylaw 
change, the terms of half of the Public Members will expire in any one 
year, providing greater continuity in committee membership. This 
revision is reflected in the text of the Bylaws of the Administrative 
Conference, reproduced at the end of this report. 




Douglas A. Riggs, Chairman, Committee on Administration, confers with 
Monroe F. Price at the Thirty-second Plenary Session. 
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Between Projects at the Thirty-third Plenary Session 




Judge Loren A. Smith, Roger A. Moore, and James J. Keightley 




Owen Olpin, Frederick Anderson and Kenneth Culp Davis 
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TEX^Oi/^^^ 






A substantial number of individuals involved in federal "mass 
justice"* agency proceedings need and desire assistance^ in filling out 
forms, filing claims, and appearing in agency proceedings, but are 
unable to afford assistance or representation by lawyers. A lack of 
assistance or representation reduces the probability that an individual 
will obtain favorable results in dealing with an agency. Further, 
unassisted individuals are more likely than those who are assisted to 
cause a loss of agency efficiency by requiring more time, effort, and 
help from the agency. 

Federal agencies currently provide help to persons involved in 
agency proceedings through information given by agency personnel 
and through funding of legal aid programs and approval or payment of 
attorney fee awards. This recommendation does not deal with 
whether government aid may be needed for persons who cannot 
afford any form of assistance. This recommendation focuses on the 
potential for increasing the availability of assistance by nonlawyers. 
Federal agency experience and statistics indicate that qualified 
persons who are not lawyers generally are capable of providing 
effective assistance to individuals in mass justice agency 
proceedings. 



*The term "mass justice** is used here to categorize an agency program in which a large 
number of claims or disputes involving individual or family matters come before an agency; 
e.g.f the Old Age Survivors and Disability Insurance program administered by the Social 
Security Administration. To the extent that principles incorporated in this recommendation 
may be applicable to other programs in which non-lawyer assistance or representation is (or 
could be made) available, the Conference recommends the consideration of these principles by 
the agencies involved. 

^The term "assistance" is used here to indicate all forms of help, including representation, 
that may be beneficial to a person in dealing with an agency. The term "representation" is 
used whenever the most likely form of assistance involves such activities as making an 
appearance, signing papers, or speaking for the assisted individual. Neither term is meant to be 
exclusive. 
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While it is recognized tiiat no established privilege protects the 
confidentiality of communications between nonlawyers and their 
clients, agencies may adopt some protections covering their own 
proceedings. The possible limitation of such protections does not 
outweigh the benefits of increased assistance and representation. 

Agency practices do not currently maximize the potential for free 
choice of assistance, and, in some instances, may hinder the 
availability of qualified, low-cost assistance by nonlawyers. Agencies 
should take the steps necessary to encourage— as well as eliminate 
inappropriate barriers to— nonlawyer assistance and representation. 

Agencies generally have the authority to authorize any person to 
act as a representative for another person having business with the 
agency. Where an agency intends to permit nonlawyers to assist 
individuals in agency matters, the agency needs to state that intention 
affirmatively in its regulations for two reasons. First, an affirmative 
statement is essential, under existing case law, to protect a nonlawyer 
from prosecution— under state "unauthorized practice of law" 
prohibitions— for assisting and advising a federal client preparatory to 
commencing agency proceedings, as well as for advertising the 
availability of services. Second, an affirmative agency position is 
needed to overcome a common assumption of nonlawyers that 
agencies welcome only lawyers as representatives, and thereby to 
encourage an increase in the provision of nonlawyer services. 



RECOMMEND/VnON 



1- The Social Security Administration, the Immigration and 
Naturalization Service, the Veterans Administration, the Internal 
Revenue Service, and other federal agencies that deal with a 
significant number of unassisted persons who have individual or 
family claims or disputes before the agency, should review their 
regulations regarding assistance and representation. The review 
should be directed toward the goals of authorizing increased 
assistance by nonlawyers, and of maximizing the potential for free 
choice of representative to the fullest extent allowed by law. 

2. If an agency determines that some subject areas or types of its 
proceedings are so complex or specialized that only specially 
qualified persons can adequately provide representation, then the 
agency may need to adopt appropriate measures to ensure that 
nonlawyers meet specific eligibility criteria at some or all stages of 
representation. Agencies should tailor any eligibility requirements so 
as not to exclude nonlawyers (including nonlawyers who charge fees) 
as a class. If there are nonlawyers who, by reason of their knowledge, 
experience, training, or other qualification, can adequately provide 
assistance or representation. 
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3. Agencies should declare unambiguously their intention to 
authorize assistance and representation by nonlawyers meeting 
agency criteria. Where a declaration by an agency may have the 
effect of preempting state law (such as "unauthorized practice of law" 
prohibitions), then the agency should employ the procedures set out 
in Recommendation 84-5 with regard to notification of and 
cooperation with the states and other affected groups. 

4. Agencies should review their rules of practice that deal with 
attorney conduct (such as negligence, fee gouging, fraud, 
misrepresentation, and representation when there is a conflict of 
interest) to ensure that similar rules are made applicable to 
nonlawyers as appropriate, and should establish effective agency 
procedures for enforcing those rules of practice and for receiving 
complaints from the affected public. 




Reuben B. Robertson HI, Michel Levant, and Administrative Law Judge Isaac 
David Beni<in at the Thirty-second Plenary Session 
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Federal agencies have adopted hundreds of different sets of rules 
governing admission of evidence in formal adjudications. While those 
rules vary in their details, they can be placed in three general 
categories: (1) rules that reflect the wide open standard of APA 
section 556(d); (2) rules that require presiding officers to apply the 
Federal Rules of Evidence (FRE) "so far as practicable;" and (3) rules 
that permit presiding officers to use the FRE as a source of guidance 
in making evidentiary rulings. In a few instances, Congress has 
required the agency to adopt a standard that refers to the FRE; In 
other cases the agency voluntarily adopted such a standard. 

Presiding officers vary substantially In the extent of their use of the 
FRE as a source of guidance in making evidentiary rulings. Presiding 
officers at agencies whose rules refer to the FRE rely on the FRE as a 
source of guidance much more frequently than presiding officers at 
agencies whose rules reflect only the APA standard. Presiding 
officers at agencies with rules that refer to the FRE are more satisfied 
with the rule they apply than presiding officers at agencies with rules 
that reflect only the APA standard. The relative dissatisfaction 
expressed by many presiding officers in the latter group seems to be 
based on their perception that the APA standard does not accord 
them sufficient discretion to engage in responsible case 
management. Because they perceive that they do not have the 
discretion to exclude evidence they consider clearly unreliable, they 
must devote valuable hearing and opinion-writing time to reception 
and consideration of such evidence. 

Because the APA evidentiary standard is broadly permissive, 
courts routinely decline to reverse agencies that have adopted this 
standard on the basis of alleged erroneous admission of evidence. 
However, courts seem confused by the FRE "so far as practicable" 
evidence standard. Some courts apparently interpret it to accord near 
total discretion to agencies. Other courts interpret it as a mandate to 
comply with the FRE except in unusual circumstances. Still others 
apparently view the standard as a mandate to admit evidence 
inadmissible under the FRE except when unusual circumstances 
require application of the FRE. 
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Independent of the evidentiary standard adopted by the agency, 
reviewing courts apply three general rules: (1) an agency must 
respect evidentiary privileges; (2) an agency can be reversed if it 
declines to admit evidence admissible under the FRE; and (3) an 
agency will be reversed if it bases a finding on unreliable evidence. 

The FRE "so far as practicable" standard has four significant 
disadvantages: (1) courts seem confused as to what it means or how 
to enforce It; (2) instructing presiding officers to exclude evidence 
based on the standard forces them to undertake a difficult and 
hazardous task; (3) excluding evidence on the basis that it is 
inadmissible in a jury trial is totally unnecessary to insure that 
agencies act only on the basis of reliable evidence; and (4) agencies, 
like other experts, should be permitted to rely on classes of evidence 
broader than those that can be considered by lay jurors. Yet the APA 
standard alone has the disadvantage that presiding officers perceive it 
as an inadequate tool for effective case management, despite the fact 
that It permits presiding officers to use relevant parts of the FRE and 
scholariy texts as sources of general guidance in making evidentiary 
rulings in formal adversarial adjudications. Federal Rule 403 can be 
particularly valuable to presiding officers in discharging their case 
management responsibilities. That rule authorizes exclusion of 
evidence the probative value of which is substantially outweighed by 
other factors, including the consideration of undue delay. In addition, 
under any set of evidentiary rules, an agency can assist presiding 
officers in their evidentiary decisionmaking by specifying, insofar as 
they can be foreseen, the factual issues the agency considers 
material to the resolution of various classes of adjudications and the 
types of evidence it considers reliable and probative with respect to 
recurring factual issues. 



REGOMMENpATIdN 



1_ Congress should not require agencies to apply the Federal 
Rules of Evidence, with or without the qualification "so far as 
practicable," to limit the discretion of presiding officers to admit 
evidence in formal adjudications.* 

2» Agencies should adopt evidentiary regulations applicable to 
formal adversarial adjudications that clearly confer on presiding 



*The term "formal adjudications" refers to adjudications required by statute to be 
determined on the record after opportunity for an agency hearing in accordance with the 
Administrative Procedure Act, 5 U.S.C. §§554, 556 and 557, and also includes agency 
adjudications which by regulation or by agency practice are conducted in conformance with 
these provisions. The recommendation does not apply to nonadversarial hearings, e.g.^ many 
Social Security disability proceedings. 
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officers discretion to exclude unreliable evidence and to use the 
weighted balancing test in Rule 403 of the Federal Rules of Evidence, 
which allows exclusion of evidence the probative value of which is 
substantially outweighed by other factors, including its potential for 
undue consumption of time. 

3. To facilitate the efficient and fair management of the 
proceeding, when otherwise appropriate, an agency should announce 
in advance of a formal adjudication as many of the factual issues as 
the agency can foresee to be material to the resolution of the 
adjudication. 




Staff Attorney Charles Pou, Jr., and consultant Philip J. Harter during 
discussion of proposed recommendation on government use of alternative 
means of dispute resolution, at the Thirty-second Plenary Session 
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R^qmmQndatmn se^^S: Agehqes' Use of Attematiye 
Means oifDfe^ 



Federal agencies now decide hundreds of thousands of cases 
annually— far more than do federal courts. The formality, costs and 
delays incurred In administrative proceedings have steadily 
increased, and In some cases now approach those of courts. Many 
agencies act pur3uant to procedures that waste litigants' time and 
society's resources and whose formality can reduce the chances for 
consensual resolution. The recent trend toward elaborate procedures 
has in many cases imposed safeguards whose transaction costs, to 
agencies and the public in general, can substantially outweigh their 
benefits. 

A comprehensive solution to reducing these burdens is to identify 
instances where simplification is appropriate. This will require a 
careful review of Individual agency programs and the disputes they 
involve. A more Immediate step is for agencies to adopt alternative 
means of dispute resolution, typically referred to as "ADR," or to 
encourage regulated parties to develop their own mechanisms to 
resolve disputes that would otherwise be handled by agencies 
themselves. ADR methods have been employed with success In the 
private sector for many years, and when used in appropriate 
circumstances, have yielded decisions that are faster, cheaper, more 
accurate or otherwise more acceptable, and less contentious. These 
processes include voluntary arbitration, mandatory arbitration, 
factfinding, minitrials, mediation, facilitating, convening and 
negotiation. (A brief lexicon defining these terms is included in the 
Appendix to this recommendation.) The same forces that make ADR 
methods attractive to private disputants can render them useful in 
cases which a federal agency decides, or to which the government is 
a party. For these methods to be effective, however, some aspects of 
current administrative procedure may require modification. 

It is premature to prescribe detailed procedures for a myriad of 
government activities since the best procedure for a program, or even 
an individual dispute, must grow out of its own needs. These 
recommendations therefore seek to promote increased, and 
thoughtful, use of ADR methods. They are but a first step, and ideally 
should be supplemented with further empirical research, consultation 
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with experts and interested parties, and more specific Conference 
proposals. 



REOGMMiND)^ 



A. General 

1. Administrative agencies, where not inconsistent with statutory 
authority, should adopt the alternative methods discussed in this 
recommendation for resolving a broad range of issues. These include 
many matters that arise as a part of formal or informal adjudication, in 
rulemaking,* in issuing or revoking permits, and in settling disputes, 
including litigation brought by or against the government. Until more 
experience has been developed with respect to their use in the 
administrative process, the procedures should generally be offered as 
a voluntary, alternative means to resolve the controversy. 

2. Congress and the courts should not inhibit agency uses of the 
ADR techniques mentioned herein by requiring formality where it is 
inappropriate. 

B. Voluntary Arbitration 

3. Congress should act to permit executive branch officials to 
agree to binding arbitration to resolve controversies. This legislation 
should authorize any executive official who has authority to settle 
controversies on behalf of the government to agree to arbitration, 
either prior to the time a dispute may arise or after a controversy has 
matured, subject to whatever may be the statutory authority of the 
Comptroller General to determine whether payment of public funds is 
warranted by applicable law and available appropriations. 

4. Congress should authorize agencies to adopt arbitration 
procedures to resolve matters that would otherwise be decided by the 
agency pursuant to the Administrative Procedure Act ("APA") or other 
formal procedures. These procedures should provide that— 

(a) All parties to the dispute must knowingly consent to use 
the arbitration procedures, either before or after a dispute has 
arisen. 

(b) The parties have some role in the selection of arbitrators, 
whether by actual selection, by ranking those on a list of qualified 
arbitrators, or by striking individuals from such a list. 



*See ACUS Recommendations 82-i and 85-5, "Procedures for Negotiating Proposed 
Regulations," 1 CFR §§305.82-4 and 305.85-5. 
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(c) Arbitrators need not be permanent government 
employees, but may be individuals retained by the parties or the 
government for the purpose of arbitrating the matter. 

(d) Agency review of the arbitral award be pursuant to the 
standards for vacating awards under the U.S. Arbitration Act, 9 
U.S.C. §10, unless the award does not become an agency order 
or the agency does not have any right of review. 

(e) The award include a brief, informal discussion of its 
factual and legal basis, but neither formal findings of fact nor 
conclusions of law. 

(f) Any judicial review be pursuant to the limited scope-of- 
review provisions of the U.S. Arbitration Act, rather than the 
broader standards of the APA. 

(g) The arbitral award be enforced pursuant to the U.S. 
Arbitration Act, but is without precedential effect for any purpose. 

5. Factors bearing on agency use of arbitration are: 

(a) Arbitration is likely to be appropriate where— 

(1) The benefits that are likely to be gained from such a 
proceeding outweigh the probable delay or costs required 
by a full trial-type hearing. 

(2) The norms which will be used to resolve the issues 
raised have already been established by statute, precedent 
or rule, or the parties explicitly desire the arbitrator to make a 
decision based on some general standard, such as "justice 
under the circumstances," without regard to a prevailing 
norm. 

(3) Having a decisionmaker with technical expertise 
would facilitate the resolution of the matter. 

(4) The parties desire privacy, and agency records 
subject to disclosure under the Freedom of Information Act 
are not involved. 

(b) Arbitration is likely to be inappropriate where— 

(1) A definitive or authoritative resolution of the matter 
is required or desired for its precedential value. 

(2) Maintaining established norms or policies is of 
special importance. 

(3) The case significantly affects persons who are not 
parties to the proceeding. 

(4) A full public record of the proceeding is important. 

(5) The case involves significant decisions as to 
government policy. 

6, Agency officials, and particularly regional or other officials 
directly responsible for implementing an arbitration or other ADR 
procedure, should make persistent efforts to increase potential 
parties' awareness and understanding of these procedures. 
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C. Mandatory Arbrtration 

7- Arbitration is not in all instances an adequate substitute for a 
trial-type hearing pursuant to the APA or for civil litigation. Hence, 
Congress should consider mandatory arbitration only where the 
advantages of such a proceeding are clearly outweighed by the need 
to (a) save the time or transaction costs involved or (b) have a 
technical expert resolve the issues, 

8. Mandatory arbitration is likely to be appropriate only where the 
matters to be resolved— 

(a) Are not intended to have precedential effect other than 
the resolution of the specific dispute, except that the awards may 
be published or indexed as informal guidance; 

(b) May be resolved through reference to an ascertainable 
norm such as statute, rule or custom;^ 

(c) Involve disputes between private parties; and 

(d) Do not involve the establishment or implementation of 
major new policies or precedents. 

9- Where Congress mandates arbitration as the exclusive means 
to resolve a dispute, it should provide the same procedures as in 
Paragraph 4, above. 

D. Settlement Techniques 

10- In many situations, agencies already have the authority to 
use techniques to achieve dispute settlements. Agencies should use 
this authority by routinely taking advantage of opportunities to: 

(a) Explicitly provide for the use of mediation, 

(b) Provide for the use of a settlement judge or other neutral 
agency official to aid the parties in reaching agreement,^ These 
persons might, for instance, advise the parties as to the likely 
outcome should they fail to reach settlement, 

(c) Implement agreements among the parties in interest, 
provided that some means have been employed to identify other 
interested persons and afford them an opportunity to participate, 

(d) Provide for the use of minitrials, 

(e) Develop criteria that will help guide the negotiation of 
settlements,* 

11. Agencies should apply the criteria developed in ACUS 
Recommendations 82-4 and 85-5, pertaining to negotiated 



^For txample, the Federal Insecticide, Fungicide and Rodenticide Act, 7 U.S.C. §§136 et 
seq.f provides for mandatory arbitration with respect to the amount of compensation one 
company must pay another and yet provides no guidance with respect to the criteria to be used 
to make these decisions. The program has engendered considerable controversy and litigation. 

^See, e,g,, the procedure used by the Federal Energy Regulatory Commission. 

^500 ACUS Recommendation 79-3, "Agency Assessment and Mitigation of Civil Money 
Penalties," 1 CFR §305.79-3. 
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rulemaking,' in deciding when it may be appropriate to negotiate, 
mediate or use similar ADR techniques to resolve any contested issue 
involving an agency. Settlement procedures may not be appropriate 
for decisions on some matters Involving major public policy issues or 
having an impact on persons who are not parties, unless notice and 
comment procedures are used. 

12. Factors bearing on agency use of minitriais as a settlement 
technique are: 

(a) Minitriais are likely to be appropriate where— 

(1) The dispute is at a stage where substantial 
additional litigation costs, such as for discovery, are 
anticipated. 

(2) The matter is worth an amount sufficient to justify 
the senior executive time required to complete the process. 

(3) The issues involved include highly technical mixed 
questions of law and fact. 

(4) The matter involves materials that the government 
or other parties believe should not be revealed. 

(b) Minitriais are likely to be inappropriate where— 

(1) Witness credibility is of critical importance. 

(2) The issues may be resolved largely through 
reference to an ascertainable norm. 

(3) Major questions of public policy are involved. 

13. Proposed agency settlements are frequently subjected to 
multiple layers of intra-agency or other review and therefore may 
subsequently be revised. This uncertainty may discourage other 
parties from negotiating with federal officials. To encourage 
settlement negotiations, agencies should provide means by which all 
appropriate agency decisionmakers are involved in, or regularly 
apprised of, the course of major negotiations; agencies should also 
endeavor to streamline intra-agency review of settlements. These 
efforts should serve to ensure that the concerns of interested 
segments of the agency are reflected as early as possible in 
settlement negotiations, and to reduce the likelihood that tentative 
settlements will be upset. 

14. In cases where agencies must balance competing public 
policy interests, they should adopt techniques to enable officials to 
assess, in as objective a fashion as possible, the merits of a proposed 
settlement. These efforts might include establishing a small review 
panel of senior officials or neutral advisors, using a minitriai, 
publishing the proposed settlement in the Federal Register for 
comment, securing tentative approval of the settlement by the agency 
head or other senior official, or employing other means to ensure the 
integrity of the decision. 



^See also ACUS Recommendation 84-4, "Negotiated Cleanup of Hazardous Waste Sites 
Under CERCLA." 1 CFR §305.84-4. 

Actions of the Assembly— Recommendation 86-3 37 



15- Some agency lawyers, administrative law judges, and other 
agency decisionmakers should be trained in arbitration, negotiation, 
mediation, and similar ADR skills, so they can (a) be alert to take 
advantage of alternatives or (b) hear and resolve other disputes 
involving their own or another agency. 

E. Private Sector Dispute Mechanisms 

16. Agencies should review the areas that they regulate to 
determine the potential for the establishment and use of dispute 
resolution mechanisms by private organizations as an alternative to 
direct agency action. Where such use is appropriate, the agency 
should— 

(a) Specify minimal procedures that will be acceptable to 
qualify as an approved dispute resolution mechanism. 

(b) Oversee the general operation of the process; ordinarily, 
it should not review individual decisions. 

(c) Tailor its requirements to provide an organization with 
incentives to establish such a program, such as forestalling other 
regulatory action, while ensuring that other interested parties 
view the forum as fair and effective. 

Appendix: Lexicon of Alternative Means of Dispute Resolution 

Arbitration, Arbitration is closely akin to adjudication in that a 
neutral third party decides the submitted issue after reviewing 
evidence and hearing argument from the parties. It may be binding 
on the parties, either through agreement or operation of law, or it may 
be non-binding in that the decision is only advisory. Arbitration may 
be voluntary, where the parties agree to resolve the issues by means 
of arbitration, or it may be mandatory, where the process is the 
exclusive means provided. 

Factfinding, A "factfinding" proceeding entails the appointment of 
a person or group with technical expertise In the subject matter to 
evaluate the matter presented and file a report establishing the "facts." 
The factfinder Is not authorized to resolve policy issues. Following the 
findings, the parties may then negotiate a settlement, hold further 
proceedings, or conduct more research, 

Minitrial, A minitrial is a structured settlement process in which 
each side presents a highly abbreviated summary of its case before 
senior officials of each party authorized to settle the case. A neutral 
adviser sometimes presides over the proceeding and will render an 
advisory opinion if asked to do so. Following the presentations, the 
officials seek to negotiate a settlement. 

Mediation, Mediation involves a neutral third party to assist the 
parties in negotiating an agreement. The mediator has no 
independent authority and does not render a decision; any decision 
must be reached by the parties themselves. 
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Facilitating. Facilitating helps parties reach a decision or a 
satisfactory resolution of the matter to be addressed. While often 
used interchangeably with "mediator," a facilitator generally conducts 
meetings and coordinates discussions, but does not become as 
involved in the substantive issues as does a mediator. 

Convening. Convening is a technique that helps identify issues in 
controversy and affected interests. The convenor is generally called 
upon to determine whether direct negotiations among the parties 
would be a suitable means of resolving the issues, and if so, to bring 
the parties together for that purpose. Convening has proved valuable 
in negotiated rulemaking. 

Negotiation. Negotiation is simply communication among people 
or parties in an effort to reach an agreement. It is used so routinely 
that it is frequently overlooked as a specific means of resolving 
disputes. In the administrative context, it means procedures and 
processes for settling matters that would otherwise be resolved by 
more formal means. 
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General Counsel Richard K. Berg, Professor George R. Johnson, Jn, consul- 
tant, and Committee on Adjudication Chairman Richard J. Leighton listen as 
Chairman Breger introduces the discussion of the split-enforcement model for 
agency adjudication at the Thirty-third Plenary Session. 
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Separation of functions in administrative adjudication has usually 
been achieved through internal barriers within the agency which 
separate and insulate those employees who judge from those who 
investigate and prosecute. The chains of command, however, come 
together at the top in the person of the head or heads of the agency, 
who, through subordinates, are responsible for all three functions. 
Internal separation of functions is sanctioned and contemplated by the 
Administrative Procedure Act. When combined with the protections 
accorded to administrative law judges who preside over adjudicatory 
hearings, it appears, on the whole, to have worked satisfactorily in 
providing fair and impartial factfinding, while permitting the agency to 
speak with a single voice on matters of law and policy. Yet the 
experience with internal separation of functions has never entirely 
silenced the critics who argue that it is impossible to achieve 
evehhanded justice when enforcement and adjudicative functions are 
lodged in the same agency. 

Congress has, therefore, on a number of occasions sought to carry 
separation of functions a step further. In the Occupational Safety and 
Health Act of 1970, an agency in the Department of Labor, the 
Occupational Safety and Health Administration (OSHA), was assigned 
the responsibility for promulgating industrial health and safety 
standards and for enforcing these standards through inspections and 
the filing of complaints against employers. The responsibility for 
adjudicating such complaints, however, was assigned to a wholly 
independent three-member agency, the Occupational Safety' and 
Health Review Commission (OSHRC), which employs administrative 
law judges to hear enforcement cases brought by OSHA and to issue 
initial decisions subject to commission review. A similar division of 
responsibilities was created in the area of mine safety and health in 
the Federal Mine Safety and Health Amendments Act of 1977. This 
statute assigned rulemaking and enforcement to the Mine Safety and 
Health Administration in the Department of Labor and adjudication to 
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the independent Federal Mine Safety and Health Review Commission 
(FMSHRC).* 

An Administrative Conference study of the experience with the 
"split-enforcement model" used in the occupational safety and mine 
safety legislation was unable to conclude whether this model achieves 
greater fairness in adjudication than does the traditional structural 
model. Fairness is an important but an unquantifiable and subjective 
value. Therefore, the Conference takes no position on whether the 
split-enforcement model is preferable to a structure in which 
responsibilities for rulemaking, enforcement and adjudication are 
combined within a single agency. Our study did reveal, however, that 
because Congress, in enacting the Occupational Safety and Health 
Act, did not specify clearly the respective responsibilities of OSHA and 
OSHRC in resolving questions of law and policy, unnecessary 
conflicts have arisen between the agencies and there has been 
confusion expressed by reviewing courts over which agency's views 
were entitled to the greater deference. For a variety of reasons these 
conflicts and confusion have been largely avoided in the later-enacted 
mine safety legislation. 



RECOMMENDATION 



1. Where Congress establishes an enforcement scheme in 
which rulemaking and prosecution are assigned to one agency and 
adjudication to another agency, it should make clear in which agency 
it intends to place programmatic responsibility and direct the courts to 
look to that agency for authoritative expressions of law or policy. 
Congress should also attempt to foresee other areas of potential 
conflict, such as control over litigation and settlements, and should so 
far as possible specify the respective responsibilities of each agency 
and the procedures for resolving disagreements. 

2- Generally speaking. Congress should provide that in 
adjudicatory challenges to standards promulgated pursuant to agency 
statutory authority, the adjudicatory agency must accept the 
rulemaking agency's interpretation of the standard unless it can be 
shown that the rulemaking agency's interpretation is arbitrary, 
capricious, or otherwise not in accordance with law. So far as is 
practical, the rulemaking agency should provide notice to the affected 
public concerning the administrative interpretation of its rules and 
regulations, the policies that they represent, and their intended 
implementation in enforcement. 



^The system for enforcing certain provisions of the Federal Aviation Act also conforms 
generally to this model but was not part of the study. See 49, App. U.S.C. §1903 (a)(9). 
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3- Where uncertainties exist with regard to the responsibilities of 
agencies already implementing split-enforcement schemes, Congress 
should act to resolve those uncertainties consistent with the 
foregoing, if the agencies are unable to do so. 




Public member Sallyanne Peyton makes a point at the Thirty-second Plenary 
Session. 
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The Medicare program, since 1965, provides health insurance for 
nearly all elderly and most disabled Americans. The program relies 
on hospitals, nursing homes and other health care institutions (under 
"Part A" of the program) and physicians and suppliers (under "Part B") 
to provide benefits to its beneficiaries. 

This program, serving 30 million persons, has been administered 
since 1977 by the Health Care Financing Administration (HCFA), 
within the Department of Health and Human Services (HHS). 
Congress purposefully created a decentralized system, with 
implementation by localized carriers and intermediaries, primarily 
insurance companies. HCFA contracts with these organizations to 
administer the millions of claims made by beneficiaries each year and 
the resulting payments to providers. For Part A these organizations 
are known as "fiscal intermediaries" and for Part B they are referred to 
as "carriers." Additionally, statutorily-mandated peer review 
organizations (PROs), made up of physician-controlled organizations 
under contract with HCFA, have been given new responsibility to 
decide many disputes raised by beneficiaries and hospitals under Part 
A. To guide its contractors, HCFA issues health insurance manuals 
containing detailed instructions, though they normally are not 
published through notice-and-comment rulemaking. 

HCFA also issues "national coverage decisions" on whether new 
medical technologies and procedures are covered by Medicare. 
These decisions are sometimes made after a recommendation is 
sought from the HHS Office of Health Technology Assessment 
(OHTA). Only when OHTA advice is sought does HCFA publish notice 
in the Federal Register. In most cases, affected manufacturers, 
providers and beneficiaries have no notice or opportunity to file 
comments on proposed action, and neither HCFA nor OHTA has 
published its decisionmaking procedures or its criteria for making 
these decisions. 

Rapidly rising program expenditures, especially inflation in hospital 
care costs, led Congress to take a number of steps to control costs. 
In 1982, the PRO system was created and was delegated important 
responsibility to deny Medicare payment for inappropriate or 
unnecessary services and to sanction providers for Improper 
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practices. In the following two years Congress froze physician 
charges for fifteen months and completely revamped the 
reimbursement system for hospitals by creating the "prospective 
payment system" under which Medicare pays hospitals a 
predetermined fixed price for each patient case (according to a 
classification system of some 470 Diagnosis Related Groupings or 
DRGs), regardless of the actual costs incurred in treating that patient. 
The prices are subject to annual updating and the classification 
system is to be reviewed annually. Congress created the advisory 
Prospective Payment Assessment Commission to participate in this 
process. Additionally, to mitigate fears that the prospective payment 
system might lead to unnecessary brief admissions or premature 
release of patients, Congress charged the PROs with the 
responsibility for monitoring hospital admissions and discharge 
practices. In the first years of this program, hospital admissions for 
the elderly declined for the first time since 1965, the average length of 
stay also declined and there was a greater utilization of outpatient 
services. Moreover, many hospitals have made record profits under 
the new system while reducing the rate of inflation in hospital costs. 
There has also been a marked increase in physician (Part B) services, 
as patients have moved out of hospitals and into outpatient care, and 
to greater reliance on home health services. 

The Medicare appeals system is a patchwork with differing 
administrative and judicial review requirements for beneficiaries and 
providers and differing rules for Part A and Part B appeals. 

Under Part A, most cases are beneficiary appeals primarily 
involving coverage determinations. Initial determinations are by PROs 
if hospital services are involved and by fiscal intermediaries for other 
Part A services. A reconsideration step is built in. After this "paper 
review," administrative review is then available by an administrative 
law judge in the Social Security Office of Hearings and Appeals if the 
amount in controversy exceeds $100 ($200 in hospital cases). The 
SSA Appeals Council may review and reverse the ALJ's decision on 
its own motion. Judicial review in the district court is available for the 
beneficiary if the amount in controversy is $1000 ($2000 in hospital 
cases). 

Providers who have disputes concerning reimbursement under 
Part A (over $10,000) may bring appeals to the Provider 
Reimbursement Review Board (PRRB), a five-member board within 
HHS. (Appeals involving amounts between $1,000 and $10,000 are 
heard by fiscal intermediaries.) The Secretary may review PRRB 
decisions on his own motion and providers have a right to judicial 
review. The PRRB's effectiveness as an independent adjudicator of 
provider payment disputes has been called into question by provider 
groups who have raised concerns about its independence, 
jurisdiction, slowness and its procedures for handling group appeals. 
Moreover, the PRRB's role under the prospective payment system has 
been changing. The Board does retain jurisdiction over appeals 
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remaining under the old system and over some key issues 
concerning allowable costs, and availability of payments under the 
new system. But HCFA rulings and regulations have constrained the 
PRRB's jurisdiction in prospective payment rate cases and provided 
that it may not order retrospective correction of errors in those rates. 
Moreover, some key provider appeals such as those involving errors 
in DRG assignment have been transferred to PROs. No further review 
is available in such cases. 

Until passage of the Omnibus Budget Reconciliation Act of 1986, 
Pub. L 99-509, there was no administrative and judicial review of Part 
B claims. However, under the new law, beneficiaries with disputed 
claims of over $500 (and physicians who have accepted assignment 
of such claims) have a right to a hearing before an administrative law 
judge, and to subsequent judicial review if the claim exceeds $1,000. 
Previously there was no judicial review and beneficiaries with Part B 
claims exceeding $100 were limited to a "fair hearing" before an 
officer selected by the carrier. (This procedure will continue for claims 
between $100 and $500 under the new legislation.) 

The new legislation also made several other important changes in 
the laws affecting Medicare. The legislation: 

■ authorizes persons affiliated with providers to represent 
beneficiaries in Part A appeals as long as no financial liability is 
imposed in connection with the representation; 

■ requires that HCFA regulations regarding the Medicare 
program provide for a 60-day comment period; 

■ requires expanded notice procedures for Medicare patients 
concerning their hospital discharge rights; 

■ mandates various new requirements on PROs to review 
beneficiary complaints and to review the quality of care provided; 
and 

■ expands appeal rights in home health care cases involving 
so-called "technical denials" of benefits. 

The Conference welcomes these changes. Indeed, at the time of 
their enactment, the Conference was actively considering 
recommendations concerning some of them. Other aspects of the 
process, however, also deserve modification or, at least, further study. 
We therefore call upon HCFA to continue its efforts to improve the 
implementation of this important program by heeding the following 
specific suggestions. 
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I. Publication of Policies 

A- The Health Care Financing Administration (HCFA) should 
keep up to date and provide reasonable access to all standards, 
guidelines and procedures used in making coverage and payment 
determinations under Part A and Part B of the Medicare program. 

B- In promulgating interpretations of Medicare benefits likely to 
have substantial impact on the public, HCFA should adopt procedures 
that allow for public comment (either pre-promulgation or post- 
adoption). See ACUS Recommendation 76-5.* 

C- HCFA by regulation (or Congress by legislation if necessary) 
should require fiscal intermediaries and carriers to publish and 
provide reasonable access to all Insurance industry rules or other 
screening devices used in making coverage and payment 
determinations under Part A and Part B. 

D- HHS should introduce more openness and regularity into the 
procedure for issuing "national coverage decisions" pertaining to new 
medical technologies and procedures, through: (1) development of 
published decisional criteria; (2) providing for notice and inviting 
comments in such cases, both in HCFA*s decisionmaking process 
and in the process by which the HHS Office of Health Technology 
Assessment supplies recommendations to HCFA; and (3) providing 
for internal administrative review or reconsideration of such decisions. 

II. Administrative Appeal Procedures 

A- HCFA should continue to develop and assess the adequacy 
and timing of notice to beneficiaries about coverage and payment 
decisions on medical benefits and appeal rights regarding these 
decisions. 

B. Because of the increased caseload in Medicare appeals 
adjudication anticipated after the recent enactment of new appeal 
rights in Part B cases, HHS should consider whether modification of 
the existing adjudicatory system is necessary, including whether to 
establish a Medicare appeals division with its own administrative law 
judges and review procedure. 

C. When resolving hospital rate appeals under the prospective 
payment system, the Provider Reimbursement Review Board should 
be authorized by regulation (or, if necessary, by legislation) to assume 
jurisdiction of an individual hospital's appeal in a manner that affords 
timely relief to successful appellants. 



*ACUS Recommendation 76—5, "Interpretive Rules of General Applicability and 
Statements of General Policy,** 1 C.F.R. §305.76-5. 
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III. Suggestions for Further Study 

HCFA should undertake or support additional research in the 
following areas: 

A. An empirical study of the role, performance and procedures 
of: 

(1) Fiscal intermediaries and carriers in making coverage 
and payment determinations under Part A and Part B; 

(2) Peer review organizations in adjudicating Part A appeals 
by beneficiaries and by hospitals under the prospective payment 
system. 

B. A comprehensive analysis of the current administrative 
arrangement by which hospital payment rates are updated under the 
prospective payment system (taking into account the need for fair 
ratemaking, timely resolution of disputes and budgetary controls), 
including an assessment of the Prospective Payment Assessment 
Commission in this process. 

C- An examination of the future role and responsibilities of the 
Provider Reimbursement Review Board under the prospective 
payment system, including its jurisdiction, need for expedited review 
procedures for group appeals, qualifications for membership, 
adequacy of budget and administrative support, and the need for 
independence from the rest of the Department. 

D, An examination of whether or not the implementation of the 
statutorily-mandated peer review program should be done to a greater 
extent through notice-and-comment rulemaking, rather than through 
reliance upon program instructions and contract provisions. 

E_ A study of HCFA's use of statistical sampling techniques to 
determine project overpayments to a provider for a given year, and 
whether the use of these techniques may effectively deny 
beneficiaries or providers the opportunity to challenge payment 
determinations based on actual claims experience. 

F- A study of whether, in hospital rate appeals, HCFA should 
allow retroactive correction of erroneous calculations of a hospital's 
payment rate for affected prior years under the prospective payment 
system, and payment to hospitals accordingly. 

G. A study of the process by which AU reversals of claim denials 
are implemented by intermediaries and providers, including the need 
for tighter accounting of payments to beneficiaries and 
reimbursements to providers. 

H- An examination of the feasibility and utility of setting internal 
time guidelines for each stage of the Medicare appeals process, 
including reconsiderations, ALJ hearings and Appeals Council review. 
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The Administrative Procedure Act (APA) requires each federal 
agency to give interested persons the right to petition for the 
issuance, amendment, or repeal of a rule, 5 U.S.C. §553{e). The APA 
also requires that agencies conclude matters presented to them 
within a reasonable time, 5 U.S.C. §555(b), and give prompt notice of 
the denial of actions requested by interested persons, 5 U.S.C. 
§555(e). The APA does not specify the procedures agencies must 
follow in receiving, considering, or disposing of public petitions for 
rulemaking.^ However, agencies are expected to establish and 
publish such procedures in accordance with the public information 
section of the APA. See Attorney General's Manual on the 
Administrative Procedure Act 38 (1947). An Administrative 
Conference study of agency rulemaking petition procedures and 
practices found that while most agencies with rulemaking power have 
established some procedures governing petitions for rulemaking, few 
agencies have established sound practices in dealing with petitions or 
responded promptly to such petitions. 

This recommendation sets forth the basic procedures that the 
Conference believes should be incorporated into agency procedural 
rules governing petitions for rulemaking. In addition, the Conference 
encourages agencies to adopt certain other procedures and policies 
where appropriate and feasible. The Conference feels that, beyond 
this basic level, uniform specification of agency petition procedures 
would be undesirable because there are significant differences in the 
number and nature of petitions received by agencies and in the 
degree of sophistication of each agency's community of interested 
persons. 

Agencies should review their rulemaking petition procedures and 
practices and, in accordance with this recommendation, adopt 
measures that will ensure that the right to petition is a meaningful one. 
The existence of the right to petition reflects the value Congress has 
placed on public participation in the agency rulemaking process. The 
Administrative Conference has recognized, in past recommendations. 



%ut other statutes expressly create the right to petition for rulemaking, and some of these 
statutes specify procedures to be followed in the petitioning process. 
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the benefits flowing from public participation in agency rulemaking 
and from publication of the means for such participation.^ The 
absence of published petition procedures, excessive or rigidly- 
enforced format requirements, and the failure to act promptly on 
petitions for rulemaking may undermine the public's right to file 
petitions for rulemaking. 

Some agencies currently have petition-for-rulemaking procedures 
that are more elaborate than those recommended in this 
Recommendation. This recommendation is not intended to express a 
judgment that such procedures are inappropriate or that the statutes 
mandating particular procedures should be amended. Nor is the 
recommendation intended to alter the prior position of the Conference 
recommending elimination of the categorical exemptions of certain 
types of rulemaking from the APA's rulemaking requirements. See 
Recommendations 69-8 and 73-5. To the extent Congress or 
agencies adopt those recommendations, they should also expressly 
apply the right to petition to those types of rulemaking. 



RECOMMENDATION 



1. Agencies should establish by rule basic procedures for the 
receipt, consideration, and prompt disposition of petitions for 
rulemaking. These basic procedures should include: (a) specification 
of the address(es) for the filing of petitions and an outline of the 
recommended contents of the petition, such as the name, address, 
and telephone number of the petitioner, the statutory authority for the 
action requested, and a description of the rule to be issued, amended, 
or repealed; (b) maintenance of a publicly available petition file; and 
(c) provision for prompt notification to the petitioner of the action taken 
on the petition, with a summary explanatory statement. 

2. In addition, agencies should, where appropriate and feasible: 

a. make their petition procedures expressly applicable to all 
types of rules the agency has authority to adopt; 

b. provide guidance on the type of data, argumentation, or 
other information the agency needs to consider petitions; 

c. develop effective methods for providing notice to 
interested persons that a petition has been filed and identify the 



^See Recommendation 6d-8, "Elimination of Certain Exemptions from the APA 
Rulemaking Requirements," 1 C.F.R. §305.69-8; Recommendation 71-6, "Public 
Participation in Administrative Hearings," 1 C.F.R. §305.71-6; Recommendation 73-5, 
"Elimination of the 'Military or Foreign Affairs Function' Exemption from APA Rulemaking 
Requirements," 1 CF.R, §305.73-5; Recommendation 76-5, "Interpretive Rules of General 
Applicability and Statements of General Policy/ 1 C.F.R. §305.76-5; and Recommendation 
83-2, "The 'Good Cause' Exemption from APA Rulemaking Requirements," 1 C.F.R. 
§305.83-2. 
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agency office or official to whom inquiries and comments should 
be made; and, 

d. establish internal management controls to assure the 
timely processing of petitions for rulemaking, including deadlines 
for completing interim actions and reaching conclusions on 
petitions and systems to monitor compliance with those 
deadlines. 







Chairman and Mrs. Breger, left speak with Attorney General of the United 
States Edwin Meese III at the reception for the Thirty-second Plenary Session. 
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At the Reception for the Thirty-second Plenary Session 








Paul R. Verkuil 



C. Boyden Gray 




Joseph A. Morris, Ernest B. Hueter, and James C. Miller III 
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Reducing the delay, expense and unproductive legal maneuvering 
found in many adjudications is recognized as a crucial factor in 
achieving substantive justice. In recent years, the negative side 
effects of civil litigation and agency adjudication procedures have 
begun to receive increased attention, and many judges, informed 
scholars and other experienced observers now cite lawyer control of 
the pace and scope of most cases as a major impediment. In the 
federal judicial sphere, and increasingly in the state judiciary, a 
consensus Is developing that efficient case management is part of the 
judicial function, on a par with the traditional duties of offering a fair 
hearing and a wise, impartial decision. Many federal district judges 
have begun to practice and advocate Increased intervention to shape 
and delimit the pretrial or prehearing process. 

Some federal agencies have begun to make regular use of case 
management processes wherein those who decide cases interject 
their informed judgment and experience early in the pretrial stage, 
and consistently thereafter, to move cases along as quickly as 
possible within the bounds of procedural fairness. One such agency 
is the Department of Health and Human Services ("HHS"), whose 
Departmental Grant Appeals Board ("DGAB" or "Board") makes active, 
planned use of special managerial procedures. The Board, which 
decides cases brought by state and local governments or other 
recipients of HHS grant funds, has a three-tiered process that relies 
extensively on use of action-forcing procedures for completing each 
stage of a case. The Board adjudicates almost all its cases— well over 
two hundred dispositions and one hundred written decisions annually 
with an average "amount in controversy" in excess of one million 
dollars— in three to nine months. Most disputes before it involve 
financial issues concerning the allowability of grantee expenditures, 
but the Board's jurisdiction extends also to disputes over grant 
terminations and some renewals. A recent study^ indicates that the 
Board's process reduces the opportunity for maneuvering by the 



^This recommendation is based largely on the report "Model for Case Management: The 
Grant Appeals Board" by Richard B. Cappalli (1986), which explores how the methods 
described separately below interact in an integrated case management system. 
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parties, facilitates an expeditious, inexpensive disposition of all but the 
HDOst complex cases, and is overwhelmingly approved by most 
attorneys who practice before it. 

The Board's success should not be discounted because won in an 
environment unusually favorable to efficient dispute resolution.^ The 
fact is that similar procedures are now used with apparently equal 
success at other agencies. They merit the attention of appeals 
boards, administrative panels, administrative law judges ("ALJs") and 
all others involved in the decisional process. Though recognizing that 
many factors affect the procedures to be followed in any particular 
dispute, the Administrative Conference encourages this trend toward 
reducing the transaction costs of agency proceedings and believes 
that this is a key responsibility of all presiding officers and their 
supervisors. The Conference has, in several contexts, already called 
on federal agencies to make greater use of internal time limits,^ 
alternative means of dispute resolution,^ and case management and 
other techniques* to expedite and improve their case handling. The 
Conference now calls upon all personnel who conduct or oversee 
processing of adjudicative proceedings for the federal government to 
make more determined efforts to use the kinds of case management 
methods described below as may be appropriate. 



^E.g.t a moderate caseload per judge, a shared program objective among all parties and a 
long— term relationship between the agency and the claimant. 

^Recommendation 78-3 calls on all agencies to use particularized deadlines or time limits 
for the prompt disposition of adjudicatory and rulemaking proceedings, either by announcing 
schedules for particular cases or adopting rules with general timetables for their various 
categories of proceedings. "Time Limits on Agency Actions," 1 CFR §305.78-3. The 
Conference has also called on agencies to establish productivity norms and otherwise exercise 
their authority to prescribe procedures and techniques for accurate, expeditious disposition of 
Social Security claims and disputes under grants. Eg., "Procedures for Determining Social 
Security Disability Claims," 1 CFR §305.78-2; "Resolving Disputes under Federal Grant 
Programs," 1 CFR §305.82-2. 

^Recommendation 86-3 calls on agencies to make greater use of mediation, negotiation, 
minitrials, and other "ADR" methods to reduce the delay and contentiousness accompanying 
many agency decisions. "Agency Use of Alternative Means of Dispute Resolution," 1 CFR 
§305.86—3. The Conference has called previously for using mediation, negotiation, informal 
conferences and similar innovations to decide certain kinds of disputes more effectively. E.g., 
"Procedures for Negotiating Proposed Regulations," 1 CFR §§305.82-4, .85-5; "Negotiated 
Cleanup of Hazardous Waste Sites Under CERCLA," 1 CFR §305.84-4; "Resolving Disputes 
Under Federal Grant Programs," 1 CFR §305.82-2. 

^Many of the practices recommended herein reflect the advice contained in the Manual for 
Administrative Law Judges, prepared for the Conference by Merritt Ruhlen. Recommendation 
73-3 advises on using case management in adjudicating benefit and compensation claims. It 
calls for continuous evaluation of adjudicative performance pursuant to standards for 
measuring the accuracy, timeliness and fairness of agency procedures. "Quality Assurance 
Systems in the Adjudication of Claims of Entitlement to Benefits or Compensation," 1 CFR 
§305.73-3. In addition, Recommendation 69-6 urges agencies to compile and use statistical 
caseload data about their proceedings. "Compilation of Statistics on Administrative 
Proceedings by Federal Department and Agencies," 1 CFR §305.69-6. 
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The Conference encourages the prompt, efficient and Inexpensive 
processing of adjudicative proceedings. Federal agencies engaged 
in formal and informal adjudication should consider applying the 
following case management methods to their proceedings, among 
them the following: 

1. Personnel management devices. Use of internal agency 
guidelines for timely case processing and measurements of the 
quality of work products can maintain high levels of productivity and 
responsibility. If appropriately fashioned, they can do so without 
compromising independence of judgment. Agencies possess and 
should exercise the authority, consistent with the ALJ's or other 
presiding officer's decisional independence, to formulate written 
criteria for measuring case handling efficiency, prescribe procedures, 
and develop techniques for the expeditious and accurate disposition 
of cases. The experiences and opinions of presiding officers should 
play a large part in shaping these criteria and procedures. The criteria 
should take into account differences in categories of cases assigned 
to judges and In types of disposition (e.g., dismissals, dispositions 
with and without hearing). Where feasible, regular, computerized 
case status reports and supervision by higher level personnel should 
be used in furthering the systematic application of the criteria once 
they have been formulated. 

2- Step-by-step time goafs. Case management by presiding 
officers and their supervisors should be combined with procedures 
designed to move cases promptly through each step in the 
proceeding. These include (a) a program of step-by-step time goals 
for the main stages of a proceeding, (b) a monitoring system that 
pinpoints problem cases, and (c) a management committed to 
expeditious processing. Time guidelines should be fixed in all cases 
for all decisional levels within the agency, largely with the input of 
presiding officers and others affected. While the guidelines should be 
flexible enough to accommodate exceptional cases and should 
maintain their non-obligatory nature, they should be sufficiently fixed 
to keep routine items moving and ensure that any delays are justified. 
Agencies should encourage a management commitment by including 
specific goals or duties of timely case processing in pertinent job 
descriptions. 

3o Expedited options. Agencies should develop, and in some 
instances require parties to use, special expedited procedures. 
Different rules may need to be developed for handling small cases as 
well as for larger ones that do not raise complex legal or factual 
issues. 
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4. Case file system. 

(a) Agencies should develop procedures to ensure early 
compilation of relevant documents in a case file. This will help 
the presiding officer delineate the legal and factual issues, the 
parties' positions and the basis for the action as promptly as 
possible. The presiding officer may then structure the process 
suitably and Issue preliminary management directives. 

(b) Disputes preceded by party interactions or investigations 
which create a substantial factual record, as in most contract and 
grant disputes, are especially amenable to this approach. Cases 
involving strong fact conflicts or in which data are peculiarly 
within the possession of one party who has motivations to 
suppress them may be less suitable for a case file system. 

5. Two-stage resolution approaches. In proceedings where the 
case file system is less appropriate, as where factual conflicts render 
discovery important, agencies should consider using a two-phase 
procedure. 

(a) Phase one might be an abbreviated discovery phase 
directed by a responsible official, with the product of that 
discovery forming the "appeal file" for the next phase. 
Alternatively, parties could be channeled into a private dispute 
resolution mode, such as mediation, negotiation or arbitration, 
which, even if unsuccessful, can serve to define major issues and 
to advance development of the record. Before employing this 
alternative, agencies would have to determine whether the 
confidentiality rule that normally attaches to arbitration, mediation 
and negotiation is so critical that it cannot be abandoned for the 
sake of a more efficient second stage. 

(b) A second stage, if necessary, should proceed under 
active case management, as recommended. 

6. Seeking party concessions and offering mediation. Presiding 
officers should promote party agreement and concessions on 
procedural and substantive issues, as well as on matters involving 
facts and documents, to reduce hearing time and sometimes avoid 
hearings altogether. Agencies should also (a) encourage decisional 
officers to resolve cases (or parts thereof) informally, (b) provide their 
officers training in mediation and other ADR methods, and (c) 
routinely offer parties the services of trained mediators. 

7. Questioning techniques. 

(a) Requests for clarification or development of record. If a 
party makes a statement in a notice of appeal, brief, or other 
submission which a presiding officer does not understand, 
doubts, or wishes clarified, the officer should consider requiring 
the party to expand upon its position. The ambiguity may relate 
to a factual matter, or an interpretation of a legal precedent or a 
document. Similarly, by preliminary study of the case file, the 
presiding officer could identify missing information and require 
the party with access to such information to remedy the 
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deficiency. The officer could also issue "invitations to brief" 
difficult questions of statutory interpretation or the like. 

(b) Written questions for conference or hearing. The 

presiding officer should manage cases so as to limit issues, 

proof, and argument to core matters. Having ascertained the 

factual and legal ambiguities in each side's case by careful study 

of the briefs and documentation submitted, the presiding officer 

should structure a prehearing conference or hearing as a forum 

for addressing these ambiguities by seeking responses to 

carefully formulated questions and providing appropriate 

opportunity for rebuttal. In this way, and by otherwise seeking to 

identify the specific questions in dispute early on, the presiding 

officer would focus parties' attention on key issues and deflect 

unproductive procedural maneuvers. 

8- Time extension practices. Time extensions should be granted 

only upon strong, documented justification. While procedural fairness 

mandates that deadlines may be extended for good cause, presiding 

officers should be aware that casual, customary extensions have 

serious negative effects on an adjudicatory system, its participants, 

and those wishing access thereto. Stern warnings accompanying 

justified extensions have had good success in curtailing lawyers' 

requests for additional time. 

9. Joint consideration of cases with common issues. Whenever 
practicable and fair, cases involving common questions of law or fact 
should be consolidated and heard jointly. Consolidation could 
include unification of schedules, briefs, case files and hearings. 

10. Use of telephone conferences and hearings. Presiding 
officers should take full advantage of telephone conferences as a 
means to hear motions, to hold prehearing conferences, and even to 
hear the merits of administrative proceedings where appropriate. 
While telephone conferences may be either employed regularly for 
handling selected matters or limited to a case-by-case basis at the 
suggestion of the presiding officer or counsel, experience suggests 
that maximum benefits are derived when telephone conferences are 
made presumptive for certain matters. 

11. Intra-agency review. Any subsequent intra-agency review of 
an initial adjudicative decision should generally be conducted 
promptly pursuant to flexible, preestablished time guidelines and 
review standards. 

12. Training. Agencies should offer, and presiding officers seek, 
training in case management, mediation, negotiation and similar 
methods, and should be alert to take advantage of them. The training 
should be carried out with the advice and aid of other federal 
agencies and groups with expertise. 
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Discussion at the Tliirty-second Plenary Session 




Max D. Paglin 



William A. Butler 
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The Assembly 
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The Administrative Conference has repeatedly encouraged 
agencies to take advantage of mediation, negotiation, minitrials, 
binding arbitration and other alternative means of dispute resolution 
("ADR").^ While some agencies have begun to employ these methods 
to reduce transaction costs and reach better results, many disputes 
are still being resolved with unnecessary formality, contentiousness 
and delay. This recommendation is aimed at helping agencies begin 
to explore specific avenues to expand their use of ADR services. 

A key figure in the effective working of various modes of ADR, 
Including negotiated rulemaking, is the "neutral"— a person, usually 
serving at the will of the parties, who generally presides and seeks to 
help the parties reach a resolution of their dispute. These neutrals, 
often highly skilled professionals with considerable training in 
techniques of dispute resolution, can be crucial to using ADR 
methods with success.^ For agencies to use ADR effectively, they 
should take steps to develop routines for deciding when and how 
these persons can be employed, to identify qualified neutrals, and to 
acquire their services. 

The diversity of roles played by neutrals and the uncertainty as to 
certain applicable legal requirements present complications for 
agencies considering uses of ADR. Neutrals may be specially trained 
and accredited, or may simply hold themselves out as having certain 
expertise, experience or credibility. They may be called on to make 



Mn Recommendation 86-3, the Conference called on agencies, where not inconsistent with 
statutory authority, to adopt alternatives to litigation and trial -type hearings such as 
mediation, minitrials, arbitration and other "ADR" methods. "Agencies' Use of Alternative 
Means of Dispute Resolution," 1 CFR §305.86-3. In the rulemaking sphere, 
Recommendations 82-4 and 85-5 have been instrumental in promoting agency 
experimentation with negotiated rulemaking, which involves convening potentially interested 
parties to negotiate the details of a proposed rule. "Procedures for Negotiating Proposed 
Regulations," 1 CFR §§305.82-4 and .85-5. See also "Negotiated Cleanup of Hazardous 
Waste Sites Under CERCLA," 1 CFR §305.84-4; "Resolving Disputes Under Federal Grant 
Programs," 1 CFR §305.82-2; and "Case Management as a Tool for Improving Agency 
Adjudication," 1 CFR §305.86-7. 

^See the Glossary in the Appendix for brief descriptions of the roles of neutrals in various 
proceedings. 
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binding decisions, consistent with applicable statutory and regulatory 
requirements, when opposing positions cannot be reconciled, or they 
may simply render advice to the parties. Time may be of the essence 
in acquiring their services, as in many arbitrations, but In some 
instances may be a minor consideration. Costs of using outside 
neutrals may range from a few thousand dollars (for the services of a 
minitrial advisor) to six figures (for convening and facilitating a large- 
scale negotiated rulemaking). These differences render specific 
advice difficult to give in advance. Agencies, Congress, courts, and 
others who employ ADR methods or review their use should 
nonetheless observe certain guidelines intended to accomplish the 
following goals: 

■ Supply. Broadening the base of qualified, acceptable 
Individuals or organizations, inside and outside the government, 
to provide ADR services. 

■ Qualifications. Insuring that neutrals have adequate skills, 
technical expertise, experience or other competence necessary 
to promote settlement, while avoiding being too exclusive in the 
selection process, 

■ Acquisition. Identifying existing methods, or developing 
new techniques, for expeditiously acquiring the services of 
neutrals at a reasonable cost and in a manner which (a) insures a 
full and open opportunity to compete and (b) enables agencies to 
select the most qualified person to serve as a neutral, given that 
the protracted nature of the government procurement process is 
often inconsistent with the goals of ADR and the need to avoid 
delays.^ 

■ Authority. Minimizing any uncertainty under the 
"delegation" doctrine or similar theories that may adversely affect 
the authority of some neutrals to render a binding decision. This 
consideration, however, should not prove troublesome where 
neutrals merely aid the parties in reaching agreement (as in 
nearly all mediations, minitrials and negotiated rulemakings). 

These proposals are intended to help agencies meet the challenge 
of reaching these goals in a time of reduced resources and in a milieu 
in which many affected interests may oppose change. 



^While there may be situations in which agencies can obtain the services of a qualified 
outside neutral without following formal procurement procedures, acquisitions of neutrals' 
services are generally governed by the Competition in Contracting Act, Pub. L. No. d8-369, 
Title VII, 98 Stat. 1175, which mandates full and open competition for contracts to supply 
goods and services to the federal government, and the Federal Acquisition Regulation, 48 CFR 
Chapter 1, Parts 1-53, which sets forth detailed procedures for conducting competitive 
procurements. 
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A. Availability and Qualifications of Neutrals 

1. Agencies and reviewing bodies siiouid pursue policies that 
will lead to an expanded, diverse supply of available neutrals, 
recognizing that the skills required to perform the services of a 
dispute resolution neutral will vary greatly depending on the nature 
and complexity of the issues, the ADR method employed, and the 
importance of the dispute. Agencies should avoid unduly limiting the 
pool of acceptable Individuals through the use of overly restrictive 
qualification requirements, particularly once agencies have begun to 
make more regular use of ADR methods. While skill or experience in 
the process of resolving disputes, such as that possessed by 
mediators and arbitrators, is usually an important criterion in the 
selection of neutrals, and knowledge of the applicable statutory and 
regulatory schemes may at times be important, other specific 
qualifications should be required only when necessary for resolution 
of the dispute. For example: 

(a) Agencies should not necessarily disqualify persons who 
have mediation, arbitration or judicial experience but no specific 
experience in the particular ADR process being pursued. 

(b) While agencies should be careful not to select neutrals 
who have a personal or financial interest in the outcome, insisting 
upon "absolute neutrality"— e.g., no prior affiliation with either the 
agency or the private industry involved— may unduly restrict the 
pool of available neutrals, particularly where the neutral neither 
renders a decision nor gives formal advice as to the outcome. 

(c) Agencies should insist upon technical expertise in the 
substantive issues underlying the dispute or negotiated 
rulemaking only when the technical issues are so complex that 
the neutral could not effectively understand and communicate 
the parties' positions without it. 

2- Agencies should take advantage of opportunities to make use 
of government personnel as neutrals in resolving disputes. These 
persons may include agency officials not otherwise involved in the 
dispute or employees from other agencies with appropriate skills, 
administrative law judges, members of boards of contract appeals, 
and other responsible officials. The Administrative Conference, 
Federal Mediation and Conciliation Service ("FMCS"), the Department 
of Justice (particularly the Community Relations Service ("CRS")) and 
other interested agencies should work to encourage imaginative 
efforts at sharing the services of federal "neutrals," to remove 
obstacles to such sharing, and to increase parties' confidence in the 
selection process. 
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3- Congress should consider providing FMCS, CRS and other 
appropriate agencies with funding to train their own and other 
agencies' personnel in the particular skills needed to serve in 
minitrials, negotiated rulemakings, and other ADR proceedings. 

4, The Administrative Conference, in consultation with FMCS, 
should assist other agencies in identifying neutrals and acquiring their 
services and in establishing rosters of neutral advisors, arbitrators, 
convenors, facilitators, mediators and other experts on which federal 
agencies could draw when they wished. The rosters should be 
based, insofar as possible, on full disclosure of relevant criteria 
(education, experience, skills, possible bias, and the like) rather than 
on strict requirements of actual ADR experience or professional 
certification. Agencies should also consider using rosters of private 
groups (e.g., the American Arbitration Association). The Conference, 
FMCS or another information center should routinely compile data 
identifying disputes or rulemakings in which neutrals have participated 
so that agencies and parties in future proceedings can be directed to 
sources of information pertinent to their selection of neutrals. 

5. Agencies should take advantage of opportunities to expose 
their employees to ADR proceedings for training purposes, and 
otherwise encourage their employees to acquire ADR skills. 
Employees trained in ADR should be listed on the rosters described 
above, and their services made available to other agencies. 

B. Acquiring Outside Neutrals' Services 

1. In situations where it is necessary or desirable to acquire 
dispute resolution services from outside the government, agencies 
should explore the following methods: 

(a) When authorized to employ consultants or experts on a 
temporary basis (e.g., 5 U.S.C. §3109), agencies should consider 
utilizing that authorization in furtherance of their ADR or 
negotiated rulemaking endeavors. 

(b) Agencies contemplating ADR or negotiated rulemaking 
projects involving private neutrals should, as part of their 
acquisition planning process pursuant to the Federal Acquisition 
Regulation ("FAR") Part 7,* periodically give notice in the Commerce 
Business Daily and in professional publications of their needs and 
intentions,^ so as to allow interested organizations and individual 
ADR neutrals to inform the agency of their interest and 
qualifications. 



*48 CFR Part 7. 

^Agencies are required to give Commerce Business Daily notice for all contract 
solicitations in which the government's share is likely to exceed $10,000. 15 U.S.C. §637(e); 
48 CFR §5.201(a). For procurements between $10,000 and $25,000 in which the agency 
reasonably expects to receive at least two offers, no such notice is required. Pub. L. No. 99- 
591, October 18, 1986, Title IX, Section 922. 
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(c) Where speed is important and the amount of the contract 
is expected to be less than $25,000, agencies should use the 
streamlined small purchase procedures of Subpart 13.1 of the 
Federal Acquisition Regulation* In acquiring the services of 
outside neutrals, particularly minitrial neutral advisors, mediators 
and arbitrators. 

(d) Agencies that foresee the need to hire private neutrals 
for numerous proceedings should consider the use of Indefinite 
quantity contracts as vehicles for identifying and competitively 
acquiring the services of interested and qualified neutrals who 
can then be engaged on an expedited basis as the need arises. 
Agencies should, where possible, seek contracts with more than 
one supplier. In fashioning such Indefinite quantity contracts, 
agencies should take care to comply with the following: 

(1) Agency contracts should specify a minimum 
quantity, which could be a non-nominal dollar amount rather 
than a minimum quantity of services.^ 

(2) Negotiation of individual orders under the contract 
is desirable, but should generally adhere to the personnel, 
statements of work, and cost rates or ceilings set forth in the 
basic indefinite quantity contract, so as to minimize "sole 
source" issues. 

(e) Agencies should also consider: 

(1) Entering into joint projects for acquiring neutrals' 
services by using other agencies' contractual vehicles. 

(2) Using other contracting techniques, such as basic 
ordering agreements and schedule contracts, where 
appropriate to meet their needs for neutrals' services. 

(3) Proposing a deviation from the FAR or amending 
their FAR supplements, where appropriate. 

(f) Agencies should evaluate contract proposals for ADR 
neutrals' services on the qualifications of the offeror, but cost 
alone should not be the controlling factor.' 

2. The Civilian Agency Acquisition Council and Defense 
Acquisition Regulatory Council should be receptive to agency or 
Administrative Conference proposals for deviations from,* or 
amendments to, the FAR to adapt procurement procedures to the 
unique requirements of ADR processes, consistent with statutory 
mandates. 



*48 CFR Subpart 13.1. This Subpart allows agencies to make purchases in amounts less 
than $25,000 without following all of the formalities prescribed in the FAR for ordinary 
procurements. If the procurement is for less than $10,000, the agency need not advertise it in 
advance in the Commerce Business Daily. 48 CFR §5.201(a). None of these provisions 
relieves the agency of its mandate to obtain competition. 

^48CFR§16.504(a)(2). 

Hb CFR §15.605(c). 

•48 CFR §1.402. 
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3- In the absence of appropriate considerations suggesting a 
different allocation of costs, in minitrials and arbitration the parties 
customarily should share equally in the costs of the neutrals' services. 

Glossary 

Mediator A mediator is a neutral third party who attempts to assist 
parties in negotiating the substance of a settlement. A mediator has 
no authority to make any decisions that are binding on either party. 

Convenor/Facilitator. Negotiated rulemakings generally proceed 
in two phases, one using a "convenor" and the other a "facilitator." In 
the first (convening) phase, a neutral called a convenor studies the 
regulatory issues, attempts to identify the potentially affected 
interests, and then advises the agency concerning the feasibility of 
convening representatives of these interests to negotiate a proposed 
rule. If the agency decides to go fonward with negotiating sessions, 
the convenor assists in bringing the parties together. In the second 
(negotiating) phase, a neutral called a facilitator manages the 
meetings and coordinates discussions among the parties. When the 
parties request, a facilitator may act as a mediator, assisting the 
negotiators to reach consensus on the substance of a proposed rule. 
The roles of convenor and facilitator sometimes overlap, and often 
both functions are performed by the same person or persons. Neither 
a convenor nor a facilitator has authority to make decisions that are 
binding on the agency or on the participating outside parties. 

Neutral Advisor. A minitrial is a structured settlement process in 
which each party to a dispute presents a highly abbreviated summary 
of its case before senior officials of each party authorized to settle the 
case. In this recommendation, it is presumed that the government is 
one party to the dispute. In some (but not all) minitrials, a neutral 
advisor participates by hearing the presentations of the parties and, 
optionally, providing further assistance in any subsequent attempt to 
reach a settlement. Typically, a neutral advisor is an individual 
selected by the parties. Duties of a neutral advisor may include 
presiding at the presentation, questioning witnesses, mediating 
settlement negotiations, and rendering an advisory opinion to the 
parties. In no event does a neutral advisor render a decision that is 
binding on any party to a minitrial. 

Arbitrator An arbitrator is a neutral third party who issues a 
decision on the issues in dispute after receiving evidence and hearing 
argument from the parties. Arbitration is a less formal alternative to 
adjudication or litigation, and an arbitrator's decision may or may not 
be binding. Arbitration may be chosen voluntarily by the parties, or it 
may be required by contract or statute as the exclusive dispute 
resolution mechanism. 
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At the Reception for the Thirty-third Plenary Session 




Chief Justice of the United States William H. Rehnquist, reception host, 
right, greets former Chief Justice Warren A. Burger. 




Justice Antonin Scalia, the reception's honored guest, right, greets 
Ambassador Gerald R. Carmen, left. Also pictured are Chief Justice 
Rehnquist and l\4rs. Scalia. 
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Committee on Governmental Processes Chairman Harris Weinstein, left, and 
Chairman Breger preside at a Conference hearing on use of private attorneys 
by federal government agencies. 
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^^ onference members participate actively in the research activities 
^^ of the Conference through the standing committees prescribed in 
the bylaws and through such other special purpose committees as the 
Chairman finds necessary to further the Conference's mandate. Six 
standing committees and one special purpose committee were active 
during 1986. 

Each standing committee works generally within the field of inquiry 
suggested by its title. Distinctions among committee responsibilities 
are intentionally fluid in order to permit the members a wide range of 
latitude for inquiry. Since projects are often pertinent to the concerns 
of more than one committee, the Office of the Chairman coordinates 
the committees' activities to prevent conflict or duplication of effort. 
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The Committee on Adjudication studies adjudications con- 
ducted under the Administrative Procedure Act, as well as other 
"informal" agency activities that affect private rights but do not in- 
volve formal, structured proceedings, including exercise of agency 
discretion, mitigation and negotiation of civil penalties, handling of 
applications and complaints, and the provision of guidance for 
private parties on legal and policy matters. The Committee also 
examines the distribution of responsibility within agencies; 
practices affecting the competence, effectiveness, and ethical 
standards of agency employees involved in administrative 
proceedings, and their potential civil liability; and problems 



^Also served on Committee on Governmental Processes during 1986. 
^Term of service ended during 1986. 
^Also served on Committee on Judicial Review during 1986. 
^Also served as public member during 1986. 
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concerning personnel selection, evaluation, compensation, and 
tenure. 
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Agency Use of Federal Rules of Evidence 

Consultant: Richard J, Pierce, Jr. 

The Federal Rules of Evidence form the procedural foundation for 
all trial proceedings in federal courts. Their standards for admissibility 
of evidence, designed for use in jury trials, are stricter than that of the 
Administrative Procedure Act. In his study. Professor Pierce 
considered the possible application of the Federal Rules of Evidence 
to agency adjudicatory proceedings. He reviewed agency rules to 
determine the evidentiary standards currently applied in adjudicatory 
proceedings and surveyed administrative law judges to determine 
their views on use of the Federal Rules. A Committee proposal 
drawing on Professor Pierce's report was adopted by the Conference 
as Recommendation 86-2. 




Committee on Adjudication Ctiairman Rictiard J. Leighton confers with 
Chairman Breger. 
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Medicare Appeals Process 

Consultant: Eleanor D. Kinney 

Since the inception of the Medicare program in 1966, beneficiaries 
and hospitals that serve these beneficiaries have raised serious con- 
cerns about the process by which Medicare appeals are handled. 
Recently, the Department of Health and Human Services implemented 
a new prospective payment system for reimbursing hospitals that has 
wrought major changes in the Medicare appeals process and 
compounded these concerns. Professor Kinney's comprehensive 
study of the Medicare appeals system focused on methods by which 
the Health Care Financing Administration and private insurance 
companies make coverage and payment determinations, and how 
these methods and various other appeal procedures affect 
beneficiaries, hospitals, physicians, home care facilities and suppliers. 
This project culminated in the Conference's adoption of 
Recommendation 86-5. 

Split-Enforcement Model for Agency Adjudication 

Consultant: George R. Johnson, Jr. 

In the "split-enforcement model", one agency (e.g., OSHA) investi- 
gates and prosecutes regulatory violations before a wholly separate 
independent adjudicative body (e.g., OSHRC). Professor Johnson 
submitted a report evaluating the split-enforcement model in contrast 
to the more common unitary enforcement model. Professor John- 
son's study revealed that where enforcement responsibilities are split 
between two agencies, conflicts are likely to arise unless Congress 
specifies clearly the respective responsibilities of the agencies. 
Based on a proposal from the Committee, the Conference adopted 
Recommendation 86-4. 

Federal Statutory Protection of Private Sector Whistleblowers 

Consultant: Eugene R. Fidell 

Over a dozen federal statutes provide protection for private sector 
whistleblowers in a variety of industries. The number of statutes in- 
volved has resulted in various incongruities, among them differences 
in investigation, adjudication, limitations periods, availability of and fo- 
rum for review, and definitions of protected conduct. In October 1986 
the Conference held a public hearing to elicit testimony from inter- 
ested members of the affected community. Mr. Fidell's report ana- 
lyzes the legislative scheme and makes recommendations for uniform 
or omnibus legislation to correct this situation. The report will con- 
tinue to be a subject of Committee deliberation in 1987. 
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Senator Charles E. Grassley (R-lowa) testifies at a Conference hearing on 
federal whistleblower statutes. 
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The Committee on Administration deals with the procedures by 
which agencies operate programs of financial assistance, pro- 
curement, and property administration. The relevant areas of in- 
quiry include techniques for resolving disputes, methods of allo- 
cating benefits among applicants, and the effects of program 
administration on state and local entities. 
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Committee Project ih 1986 



Agency Use of AKemative Means of Dispute Resolution 

Consultant: Philip J. Harter 

This study seeking to help agencies reduce rancor, formality and 
delay in trial-type cases was completed in 1986. Consultant Philip 
Harter's report examines the potential of mediation, arbitration, 
negotiation, minitrials, and similar processes and looks also at some 
legal and procedural questions arising out of agency use of these 
devices. The report examines in detail innovative dispute processes 
at several agencies. Working with Mr. Harter and other know- 
ledgeable persons, the Committee drafted Recommendation 86-3, 
calling on agencies to employ these alternative means of dispute 
resolution ("ADR") in a broad range of controversies. The Conference 
adopted this recommendation in June 1986. 

Acquiring the Services of "Neutrals" for AKemative Means of Dispute 
Resolution 

Consultant: George D. Ruttinger 

George Ruttinger of the law firm of Crowell & Moring undertook a 
pro bono study for the Conference in 1986 giving advice on 
procedures for obtaining the services of ADR "neutrals"— mediators 
and other third parties who help the parties to a dispute reach a 
settlement. Following up on Conference Recommendation 86-3 
(calling for agencies to employ ADR methods in a broad range of 
controversies), the Ruttinger report considers how agencies can 
broaden the supply of qualified mediators and other neutrals, inside 
and outside the government; addresses the qualifications that 
agencies should and should not require; and addresses issues 
involved in procurement of the services of private parties to serve as 
neutrals in mediations, negotiated rulemakings, minitrials and 
arbitrations. Mr. Ruttinger worked closely with the Committee during 
the fall to develop Conference Recommendation 86-8, adopted in 
December. 

Case Management Procedures at the HHS Grant Appeals Board 

Consultant: Richard B. Cappalli 

The Departmental Grant Appeals Board at the Department of 
Health and Human Services adjudicates audit and other disputes 
between grant recipients and HHS program offices. It has attempted 
to expedite its case handling by encouraging mediation, making 
heavy use of telephone conferences, getting involved actively in 
developing records, emphasizing written submissions, and using time 
limits and other scheduling techniques. Professor Cappalli's report, 
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submitted in 1986, examines the operation of the Board and analyzes 
data on several hundred cases, based largely on questionnaires to 
attorneys practicing before the Board. It seeks to gauge the 
satisfaction of participants and the effectiveness of the Board's 
techniques. 

Professor Cappalli's study, along with two prior reports to the 
Conference— one by Committee member Victor Rosenblum on 
agency authority to discipline ALJs and another on the use of time 
limits to expedite casehandling, by Charles Pou and Charlotte 
Jones— served as a basis for the Committee's development of 
Conference Recommendation 86-7, setting forth management 
processes designed to move cases promptly. 

Employing Declaratory Orders under the APA 

Consultant: BurneleV. Powell 

The Administrative Procedure Act authorizes an agency, "in its 
sound discretion," to issue a declaratory order "to terminate a 
controversy or remove uncertainty" (5 U.S.C. §554(e)). The 
administrative declaratory order— roughly analogous to a judicial 
declaratory judgment— was intended by the APA's drafters to 
supplement informal agency advice-giving by providing a method for 
private parties to secure a binding, judicially reviewable declaration of 
rights and thus avoid penalties and other uncertainties. However, 
agencies generally have been reluctant to utilize this tool. Professor 
Powell, who has sought to assess the role of the declaratory order in 
agencies' advice-giving operations, completed his work for the 
Conference in 1986. His initial report, received in late 1984, 
discussed relevant case law and called for agencies to adopt rules 
that would explain their policies on use of declaratory orders. 

In 1986, at the request of the Committee, Professor Powell 
completed more empirical research on actual agency practices. The 
Committee then adopted a report, presented at the June Plenary 
session, which seeks to bring Professor Powell's work to the attention 
of agencies and scholars and to encourage agencies to experiment 
with a device whose potential has been largely neglected. 

Constitutional Issues in Agency Use of AKemative Means of Dispute 
Resolution 

Consultant: Harold H. Bruff 

This project, commenced in the fall of 1986, concerns 
constitutional issues that may be raised by use of alternative means of 
dispute resolution, particularly arbitration, in disputes arising out of 
federal programs: are ADR techniques consistent with article H's grant 
of executive power to the President; with article Ill's grant of judicial 
power to the federal courts; with due process? And if the preceding 
three concerns are satisfied, does article I of the Constitution 



74 ACUS Annual Report 1 986 



Justice and Mrs. Scalia Greet Guests at the Reception for 
the Thirty-third Plenary Session 




William V. Luneburg 




Robert J. Short 
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nevertheless forbid Congress to allocate any public policy or other 
kinds of governmental decisions to private deciders? Professor Bruff 
plans to address these issues in his study, scheduled for completion 
during the spring of 1987, A preliminary memorandum analyzing case 
law, received in November, will be discussed by the Committee early 
in 1987. 

Uses for Minitrials in Federal Contract Disputes 

Consultant: Eldon H. Crowell 

Mr. Crowell has undertaken a pro bono project for the Conference 
examining issues raised by agencies' increased use of minitrials in 
contract disputes. His study will examine in detail the experiences of 
agencies that have used, or developed policies regarding use of, 
minitrials in contract cases, including the Army Corps of Engineers, 
the Department of the Navy, NASA, and the Departments of Energy 
and Justice. Among the issues to be examined are: (1) procedural 
innovations that can increase acceptance and use of minitrials in 
contract cases; (2) procedures used, and outcomes reached, in BCA 
minitrials to date; (3) the roles played by neutral advisors; (4) ways to 
integrate minitrial use into the existing systems of dispute resolution; 
and (5) the potential for general guidance to BCAs and for model 
agreements relating to the use of minitrials. This project is expected 
to be completed in the fall of 1987. 

Resolving CFTC Reparations Cases 

Consultant: Marianne K. Smythe 

Professor Smythe is studying the Commodity Futures Trading 
Commission's two-year-old rules governing reparations proceedings 
in which customer claims against commodity professionals are 
handled. This process is worth studying both in its own right and as 
an example of mechanisms where the government referees disputes 
between private parties. It offers three possible adjudicatory routes: 
(1) a voluntary procedure; (2) a summary procedure for claims less 
than $10, 000; and (3) a formal procedure. The voluntary route, which 
can be used where all parties agree, is the simplest and most 
experimental. No findings of fact or law are expected, and there is no 
right to intra-agency or judicial review. The summary, small claim 
procedure envisions a paper hearing based on submissions in the 
form of verified statements, or occasionally a telephone or oral hearing 
with opportunity for cross-examination. The formal procedure 
generally envisions a trial-type proceeding conducted by an AU. The 
rules contain several other innovations intended to contribute to an 
expeditious resolution. The consultant's report should be completed 
in mid-1987. 



76 ACUS Annual Report 1 986 



Collecting Claims Owed to the Government 

Consultant: Martin B. White 

The Debt Collection Act of 1982 gave agencies authority, among 
other things, to assess interest on debts owed to the government, to 
use administrative offset processes, and to avail themselves of the 
services of collection agencies and credit bureaus. This project is 
intended to examine several legal and procedural questions raised by 
the Act. Significant issues may include the kinds of procedural 
protections that should be provided agency employees, grant 
recipients, and others before offsets can be made; the point at which 
interest should begin to accrue during an administrative appeal; the 
extent of agencies* non-statutory-/.e., common law-rights to assess 
interest and make offsets; and the manner in which offsets involving 
more than one agency should be handled. Professor White 
contracted this year to examine some of these issues, and working on 
his own and with Conference staff, has interviewed a number of 
knowledgeable agency employees. He will complete his study in the 
spring of 1987. 

Potential Roles for Settlement Judges in Agency Adjudication 

Consultant: Akin. Gump, Strauss, Hauer & Feld 

Daniel Joseph, a partner in the Washington office of Akin, Gump, 
Strauss, Hauer & Feld, has begun a pro bono examination of agencies 
that employ "settlement judges" to help resolve formal agency 
proceedings. Among these are the Federal Energy Regulatory 
Commission and the Occupational Safety and Health Review 
Commission. He is scheduled to report to the Committee on his 
progress early in 1987. 
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The Committee on Governmental Processes examines the 
techniques used by agencies in carrying out federal programs. 
The Committee is concerned with problems in the structuring and 
management of institutional decisionmaking, including methods 
for developing, refining, and evaluating relevant information, and 
eliminating sources of delay in administrative proceedings. 



*Ternn of service ended during; 1986. 
2 



Transferred to Connmittee on Adjudication during 1986. 
^Transferred to Committee on Regulation during 1986. 
*Also served as public member during 1986. 
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Agency Use of Private Attorneys 

Consultants: Ronald D. Rotunda 
William V. Luneburg 

In this project, the Committee is exploring the circumstances in 
which federal agencies should, or should not, retain the services of 
private attorneys, whether greater oversight is needed, whether there 
are special problems of ethics or professional responsibility, and other 
related issues. Professor William V. Luneberg of the University of 
Pittsburgh School of Law is studying this topic generally, while 
Professor Ronald D. Rotunda of the University of Illinois College of 
Law is examining ethical aspects of the inquiry. Chairman Marshall J. 
Breger and Committee Chairman Harris Weinstein conducted a public 
hearing on the subject on May 29, 1986. After seeking comment on a 
draft recommendation, the Committee concluded that further research 
would be appropriate. A recommendation is expected to be ready for 
consideration by the full Conference in June 1987. The Philadelphia 
law firm of Wolf, Block, Schorr & Solis-Cohen also contributed to this 
project, conducting, on a pro bono basis, a preliminary survey of 
federal agency hiring and use of outside private attorneys. 




Margaret L Maguire, The Secura Group; John C. Murphy, General Counsel, 
and Michael B. Burgee, Deputy General Counsel, Federal Deposit Insurance 
Corporation; and Daniel Persinger, Continental Banl< and Trust, Chicago, 
testify at the hearing on agency use of private attorneys. 
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The Committee on Judicial Review examines provisions of fed- 
eral statutes that concern judicial review of administrative action, 
and those aspects of administrative procedure that particularly 
affect the availability or effectiveness of judicial review. 



^Transferred to Committee on Rulemaking during 1986. 
^Also served as Vice Chairman during 1986. 
^Transferred to Committee on Adjudication during 1986. 
^Term of service ended during 1986. 
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Establishing an Administrative Tribunal to Resolve Freedom of 
Infbmiation Act Disputes 

Consultant: Mark H. Grunewald 

Professor Grunewald reviewed Freedom of Information Act case 
law, analyzed federal court caseload statistics, and interviewed 
government officials and private attorneys who work frequently with 
the Freedom of Information Act to determine the feasibility of 
establishing an administrative tribunal for the resolution of Freedom of 
Information Act disputes. He submitted a report in 1986 
recommending the establishment of such a tribunal on a pilot basis. 
The Committee did not support this proposal but asked Professor 
Grunewald to undertake additional research on the idea of using an 
ombudsman to help resolve these disputes. Professor Grunewald 
submitted a supplemental report, on the basis of which the Committee 
developed a statement for consideration by the Conference in 1987. 

Judicial Review of Interlocutory Agency Action 

Consultant: Thomas O. Sargentich 

In Telecommunications Research and Action Center v. FCC, 750 
F.2D 70 (D.C. Cir. 1984), the U. S. Court of Appeals for the District of 
Columbia Circuit ruled that, under the All Writs Act, the court with 
jurisdiction over an appeal from final agency action also has exclusive 
authority to review interlocutory actions that may affect that 
jurisdiction. Professor Sargentich is studying the legal basis and 
practical implications of this holding, particularly as it applies to 
actions alleging unreasonable delay by an agency. A draft report is 
expected early in 1987. 

Federal Agency Nonacquiescence in Decisions of Reviewing Courts 

Consultants: Samuel Estreicher and Richard L Revesz 

Professors Estreicher and Revesz are undertaking a 
comprehensive study of "nonacquiescence" by federal agencies— the 
policy of refusing to follow decisions of particular circuit courts of 
appeals in administrative and judicial proceedings within the same 
circuit. After surveying all major federal agencies to determine where 
nonacquiescence occurs, they will consider whether and when it is 
justifiable and evaluate some possible means of reducing agency- 
court conflict. 
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The Committee on Regulation considers procedural matters 
associated with the administrative control of private economic 
activity. The Committee examines techniques for assessing 
regulatory costs and benefits, procedural aspects of deregulation, 
and methods for resolving conflicts between economic, safety, en- 
vironmental, and other values. The primary assignments of the 
Committee are to identify opportunities for increased efficiency 
and fairness through collaborative efforts by agencies with 
overlapping or related missions; to work for removal of statutory, 
procedural, and other barriers to such coordination; and, in 
particular, to propose procedures for eliminating duplication of 
effort and inconsistency in regulatory requirements. 



^Term of service ended during 1986. 

^Also served on Committee on Governmental Processes during 1986. 
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Nonlawyer Representation of Participants in Agency Proceedings 

Consultant: Zona F. Hostetler 

This project originally began in 1983 as a study of the prospects for 
permitting financial or technical experts (who were not lawyers) to 
examine witnesses in regulatory hearings. After deciding that the 
need for non-lawyer representation was more acute in "mass justice" 
programs, the Committee asked Ms. Hostetler to examine 
representation of and assistance to claimants in Social Security, immi- 
gration, veterans' benefits, and income tax programs. Based on Ms. 
Hostetler*s report, the Committee proposed a recommendation to the 
Thirty-first Plenary Session. The project was concluded in 1986 by the 
Conference's adoption of Recommendation 86-1. 

Regulation of Policymaking 

Consultant: Thomas D. Morgan 

Proposals have been made to control the economic impact of fed- 
eral regulatory programs by having Congress, on a yearly basis, enact 
a ceiling on the costs that regulatory agencies could impose on the 
economy during the upcoming fiscal year. Professor Morgan is 
analyzing the implications of these proposals, particularly in light of 
steps taken by the President— in Executive Orders 12,291 and 
12,498— to impose a greater degree of economic discipline on the 
regulatory activities of executive agencies. Professor Morgan met with 
the Committee twice during 1985 and submitted a preliminary draft 
report for the project. A final report is expected in mid-1987. 

Division of Roles in Joint Federal/State Regulatory Programs 

Consultant: Colin S. Diver 

Several statutes create federal agency responsibility in an area 
while permitting the states to operate their own programs in the area if 
the programs are approved by the responsible federal agency as 
"effective". Professor Diver will examine (i) the processes by which 
federal agencies certify and decertify a state plan's effectiveness, (ii) 
the procedures employed when a state seeks changes in its plan, (iii) 
the effectiveness of federal monitoring, and (iv) the grievance 
procedures for resolving disputes concerning the adequacy of a 
state's performance. Professor Diver submitted an outline in mid-1 985 
and is working to complete a draft report in 1987. 
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The Committee on Rulemaking considers the form and ade- 
quacy of procedures employed by agencies in issuing rules and 
regulations, with particular emphasis on the advantages and disad- 
vantages of various procedural concepts and innovations, and on 
methods by which the views of affected individuals, businesses, 
and other Interested persons can be effectively presented and 
considered in the rulemaking process. 



^Term of service ended during 1986. 

^Also served on Committee on Judicial Review during 1986. 
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Committed Project In 198&: 



Petitions for Rulemaking 

Consultant: William V. Luneburg 

Professor Luneburg completed a study of agency practice and 
procedures related to petitions for rulemaking filed under the 
Administrative Procedure Act and other federal statutes. Based on his 
work, the Committee on Rulemaking developed a proposed recom- 
mendation on the subject. Adopted by the Conference at its 
December Plenary Session as Recommendation 86-6, the recom- 
mendation urges agencies to adopt certain basic procedures for the 
receipt, consideration, and disposition of petitions for rulemaking. 

Paperworic Reduction Act of 1980 

Consultant William F. Funk 

The Committee considered a report by Professor Funk on 
implementation of the Paperwork Reduction Act of 1980. The 
Committee ultimately decided against proposing a recommendation 
on this subject, but it submitted a report on its deliberations to the 
Assembly before the June Plenary Session. 

Occupational Safety and Health Administration Rulemaking 

Consultants: Thomas O. McGarity and Sidney A. Shapiro 

At the request of, and with funding from, the Occupational Safety 
and Health Administration, the Conference has undertaken a 
comprehensive evaluation of OSHA's rulemaking processes. 
Professors McGarity and Shapiro will examine the procedures used by 
OSHA to develop factual support for its rules as well as the way in 
which the agency sets its rulemaking priorities. The study will 
consider both procedural changes that can be accomplished adminis- 
tratively and those that may require statutory amendment. The initial 
report will be completed and submitted to OSHA early in 1987. 
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This Special Committee was created by Chairman Breger late in 
1986 in order to focus the efforts of the Administrative Conference on 
the procedural and structural aspects of governmental institutions 
involved in the regulation of financial services (i.e., banking and 
securities regulation), so that the Conference can systematically 
explore the extent to which perceived problem areas may benefit from 
the insights and values of administrative law and procedure. The 
Special Committee will also consider what broader lessons for 
administrative procedure generally can be drawn from the experience 
of these agencies. The Committee has been given responsibility for 
four new projects in this area. 

The subject of financial services regulation is especially pertinent 
today because the industries involved are in a period of rapid change. 
Federal deregulatory initiatives have been accompanied by the 
breakdown or erosion of longstanding inhibitions on interstate bank- 
ing and on the combination of commercial banking, securities, insur- 
ance and related industries. Improved technology and ingenious new 
financial devices have enabled securities firms to compete with banks, 
and vice versa. At the same time, credit problems in Third World 
countries and in depressed domestic industries have imposed un- 
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usual strains on the banking system and led to numerous bank fail- 
ures. 

The banking agencies have remained largely outside the main- 
stream of the development of administrative law and procedure. This 
has resulted in part from the perceived needs for secrecy and prompt 
action in dealing with banks in financial difficulty. It may also have 
occurred because banking regulation antedates most other forms of 
regulation and has developed its own culture and tradition. The 
procedural context of securities regulation has also been shaped by 
needs for confidentiality and promptness, but in other respects, the 
developments in administrative law appear to have been as relevant to 
securities regulation as to any other substantive field. 

Another significant feature of banking regulation is the consider- 
able overlap of regulatory responsibilities among agencies. The 
Comptroller of the Currency regulates federally chartered banks. The 
Federal Reserve Board regulates those state-chartered banks which 
are members of the Federal Reserve System and has the principal 
responsibility for regulating bank holding companies. The Federal 
Deposit Insurance Corporation insures the deposits of nearly all 
banks, federal or state, and regulates those insured banks which are 
not members of the Federal Reserve System, The Federal Home 
Loan Bank Board, through the Federal Savings and Loan Insurance 
Corporation, insures savings and loan companies. Thus these four 
agencies not only perform somewhat similar regulatory functions but 
do so with respect to some of the same banking institutions. In 1984, 
the Vice President's Task Group on Regulation of Financial Services 
issued a report calling for a comprehensive revision of the regulatory 
structure, which would involve a redistribution of responsibilities along 
more functional lines as well as simplification of some regulatory re- 
quirements and the transfer of certain federal oversight responsibili- 
ties to the states. Legislation to effect these recommendations has 
been prepared and will be sent to Congress early in the next session. 

Banking regulation and supervision rely very heavily on informal 
proceedings to achieve legislative and regulatory policy goals. The 
area has lent itself to "regulation by lifted eyebrow" and other forms of 
"quiet" supervision. The regulatory technique most frequently used 
today is the "voluntary" written agreement which obligates a bank to 
take remedial steps in the management of the institution. Usually, 
these agreements, typically in the form of enforceable cease and 
desist orders, are the consequence of exceptions taken by bank 
examiners to practices and omissions they discover during periodic 
audits. Clearly, the written agreement is a potent and pervasive 
enforcement technique which can give rise to abuse that is likely to go 
unchecked. 

The current interest and activity in the financial services area make 
the Conference's studies especially timely. Although the changing 
regulatory landscape poses particular difficulties for investigation and 
evaluation, it is also likely to make the agencies more receptive to 
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suggestions for procedural innovation than they would be in a period 
of greater regulatory stability. Furthermore, it is evident that there are 
great difficulties involved in effecting significant substantive or 
structural change in the basic regulatory programs through legislation, 
so that even where procedural improvements may not provide an 
optimum solution to a given problem, they may well be the most 
realistic goal. 







Fred F. Fielding and Charles Z. Wick at the reception for the Thirty-second 
Plenary Session 
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Failing Banks 

Consultants: Jonathan Macey and Geoffrey Miller 

Professors Macey and Miller are studying the procedures followed 
by the banking agencies in saving or taking over failing banks. This 
study will consider (1) the efficacy of bank oversight and examination 
in spotting pre-failure financial problems and of the procedures cur- 
rently in use for curing existing deficiencies; (2) the means of assis- 
tance available to the banking agencies, including direct loans, pur- 
chase of assets, and merger assistance; (3) the process of determin- 
ing insolvency; and (4) the post-insolvency regulatory scheme, in- 
cluding possible conflicts of interest between FDIC's role as insurer 
and as receiver. The study will combine legal and empirical research 
with economic analysis of the existing procedural framework. 

Policymaking at the Federal Reserve Board 

Consultant: Alfred C. Aman, Jr. 

Professor Aman is examining the procedures used by the Federal 
Reserve Board in conducting certain of its regulatory activities. The 
principal emphasis will be on the choices available to the agency 
among rulemaking, interpretive rules, and adjudication for the making 
of policy. Professor Aman will pay particular attention to the proce- 
dures for handling applications under the Bank Holding Company Act 
and the Change in Bank Control Act, including the possibilities for 
dispensing with formal hearings under these statutes. 

Adjudicatory Proceedings 

Consultant: Michael P. Malloy 

Dean Malloy will study formal adjudication in the banking agencies, 
with particular emphasis on enforcement cases. All the banking 
agencies use formal adjudicatory proceedings to deal with certain vi- 
olations of the banking laws and regulations. Because case volume is 
light, they do not employ their own administrative law judges, but bor- 
row them from other agencies through the Office of Personnel Man- 
agement. Although the agencies administer similar statutes— in some 
cases the same statute— their interpretations and policies may differ, 
and the guidance they provide in the form of rules and precedents to 
the borrowed judges may sometimes be inadequate to assure sub- 
stantially similar treatment to parties in similar circumstances. 
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Informal Regulatory Techniques 

Consultant: Dennis S. Aronowitz 

Professor Aronowitz is examining the manner in which the banking 
regulatory agencies exercise their considerable authority informally to 
direct regulated banks to take actions— such as making accounting 
adjustments, selling loans or forgoing expansion opportunities to 
conserve equity— relating to their capitalization and solvency. Recent 
problems in the banking and thrift industries, accompanied by a dra- 
matic rise in the number of troubled institutions, have led to an expo- 
nential increase in the use of informal action by the banking regula- 
tors. The questions that need to be Investigated include: What stan- 
dards and centralized controls are in place in the various agencies to 
confine and monitor discretion, as well as to achieve uniformity among 
the large numbers of geographically dispersed employees who deal 
at this level? What intra-agency review procedures exist? To the ex- 
tent formal policies and procedures exist, how effective are they? 
What, if any, uniformity exists among the various agencies exercising 
similar powers? Are the ordinary techniques and ideals of administra- 
tive justice unavailing, because of the uniqueness of banking regula- 
tion? 
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Council members Otis M. Smith, Walter Gellhorn, and Marl< Sullivan III confer 
witti Executive Director Stephen L Babcock (second from left) and General 
Counsel Richard K. Berg (center). 
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BUDGET AND STAFF 



Klew authorization legislation enacted in October 1986 (Pub. L 99- 
'^470) authorized appropriations for the Administrative Conference 
of up to $2,000,000 annually through fiscal year 1990. The 
Conference's budget for fiscal 1986 was $1,369,000. For fiscal 1987, 
the Conference has been given $1,469,000. The Office of 
Management and Budget has recommended an increase in funding 
for the Conference for fiscal year 1988, to a level of $1,681,000. 
Congress will be acting on this request in the spring and summer of 
1987. 

In addition to appropriated funds, the Administrative Conference 
received financial support from other agencies for specific research 
projects in 1986. These include: Department of Justice (alternative 
dispute resolution); Occupational Safety and Health Administration 
(OSHA rulemaking); U.S. Customs Service, Environmental Protection 
Agency, Federal Communications Commission, Federal Energy 
Regulatory Commission, Nuclear Regulatory Commission, Small 
Business Administration, Department of the Interior, and Department 
of Transportation (federal user fees). 

The Office of the Chairman had a staff of 22 people in 1 986, of 
whom 14 were full-time permanent employees. As in recent years, 
the Conference has conducted most of its research by using the ser- 
vices of outside academic or professional consultants. 
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ADVIGE AND ASSISTANGE ON LEGISLATION 



The Chairman and staff regularly provide oral and written assis- 
tance to Congress, the Office of Management and Budget, and other 
agencies on legislative matters, often Involving the appropriate 
application of Conference recommendations to proposed legislative 
changes. A wide variety of opportunities to contribute to the 
legislative process arose in 1986, including those described below. 

■ Early in 1986, the Chairman testified before both Houses of 
Congress on proposed legislation to amend the Administrative 
Conference Act. The legislation, which was enacted October 14, 1986 
(Pub. L 99-470), extended the Conference's authorization at a figure 
of up to $2,000,000 per year for four additional years (through fiscal 
year 1990). It also increased the Conference's maximum membership 
from 91 to 101 and the maximum number of public members from 36 
to 40. As noted in the Chairman's testimony, a significant number of 
agencies interested in the work of the Conference have been 
accorded non-voting liaison status in recent years because the 
statutory maximum membership had been reached. These 
membership increases will permit the Conference to grant full 
membership status to additional agencies while maintaining an 
appropriate balance between government and public members. 

■ Program fraud civil penalties legislation provided another focus 
of legislative activity in 1986. In February, Chairman Breger testified 
before the House Judiciary Subcommittee on Administrative Law and 
Governmental Relations on H.R. 3335, a bill to provide an 
administrative procedure for imposing civil penalties for false claims 
and statements made to the United States in connection with agency 
programs. Based on Recommendation 72-6 (1 CFR §305.72-6), the 
Chairman's testimony strongly endorsed the use of civil money 
penalties as an enforcement technique. Later in the year, the 
Chairman responded to an inquiry from Senator William S. Cohen 
(R— Maine), Chairman of the Subcommittee on Oversight of 
Government Management of the Senate Committee on Governmental 
Affairs, concerning the constitutionality of similar legislation pending 
in the Senate. The Chairman's letter supported program fraud civil 
penalties legislation as both constitutional and desirable. The 
Program Fraud Civil Remedies Act of 1986, based on the Senate 
legislation, was ultimately passed as part of the Omnibus Budget 
Reconciliation Act of 1986 (Pub.L 99-508). 

■ Efforts to secure passage of legislation implementing 
Recommendation 80-5, "Eliminating or Simplifying the 'Race to the 
Courthouse' in Appeals from Agency Action" (1 CFR §305.80-5), 
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continued in 1986. The goal of this recommendation is to simplify the 
selection of the proper court to review an agency order when petitions 
for review of the order are filed in more than one court of appeals. The 
House of Representatives passed legislation that would fully 
implement the recommendation in 1985, and in 1986 the Office of the 
Chairman, along with the American Bar Association and other 
interested parties, concentrated on seeking Senate action on the bill. 
Favorably reported by the Judiciary Committee in September 1986, 
the bill was passed by the Senate October 17 with several unrelated 
amendments attached. Because the House was unable to consider 
the bill as amended before its adjournment the next day, the 
legislation was not enacted. The Office of the Chairman will renew its 
implementation efforts in the 100th Congress. 

■ Testifying before a subcommittee of the House Committee on 
Government Operations in June, Chairman Breger generally 
supported legislation that would amend the Freedom of Information 
Act to improve the handling of requests for confidential business 
information that may be exempt from disclosure under FOIA 
exemption (b)(4), but suggested certain changes to provide agencies 
with more specific guidance in applying the exemption. Exemption 
(b)(4) permits agencies, in their discretion, to withhold from disclosure 
privileged or confidential trade secrets and commercial or financial 
information obtained from persons outside the government. The Act 
is silent as to the rights of submitters of such information, and ACUS 
Recommendation 82-1 (1 CFR §305.82-1) urges Congress to enact 
legislation guaranteeing an opportunity for submitters to object to the 
disclosure of information that may fall within exemption (b)(4). The 
legislation before the House Committee, which would partially 
implement this recommendation, passed the House of Rep- 
resentatives but failed in the Senate. 

■ The Office of the Chairman submitted comments to the Office of 
Management and Budget on S. 2023, a bill concerning agency 
rulemaking, in February. Intended to require greater public disclosure 
respecting the participation of 0MB in agency rulemaking, the 
legislation would have required each agency to establish a rulemaking 
file at the time it begins consideration of whether to initiate a 
rulemaking proceeding. Based on Recommendation 80-6, 
"Intragovernmental Communications in Informal Rulemaking 
Proceedings" (1 CFR §305.80-6), as well as on the general principle 
that public accountability in agency rulemaking is desirable, the Office 
of the Chairman supported this legislation. 
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ADVICE AND ASSIStANGE TO AGENCIES 



The Office of the Chairman receives numerous requests for advice 
or opinions from federal, state, and local government agencies 
seeking the benefits of Conference expertise on administrative law 
issues. Some of the more interesting matters handled in 1986 are 
described here. 

■ The Office of the Chairman provided extensive comments to the 
General Counsel's Office of the Department of Health and Human 
Services on that agency's draft model regulations to implement the 
Program Fraud Civil Remedies Act of 1986. The legislation (described 
earlier in this chapter, under the heading "Advice and Assistance on 
Legislation") establishes procedures for agency imposition of civil 
penalties on persons or organizations who make false claims or 
statements to the agency. In his comments. General Counsel Richard 
K. Berg noted that model rules should prove extremely helpful to 
agencies implementing the new law, while observing that agencies 
should retain the flexibility to harmonize the new rules with their 
existing procedures. In addition, the comments included several 
specific suggestions to improve the draft regulations, dealing with 
matters including factors in mitigation of penalties, separation of 
prosecuting and deciding functions, and deadlines for ALJ decisions 
in civil penalty proceedings. 

■ Chairman Breger responded to an inquiry from Governor George 
Deukmejian of California concerning proposed legislation that would 
establish an Office of Dispute Settlement Assistance for the State of 
California. The proposed office would provide information, training 
and services related to alternative means of dispute resolution to 
government entities and other participants in disputes involving 
government agencies. Citing Recommendation 86-3, "Agencies' Use 
of Alternative Means of Dispute Resolution" (1 CFR §305.86-3), 
Chairman Breger noted that an enhanced state dispute resolution 
effort could create long-term and short-term benefits far exceeding its 
costs. 

■ General Counsel Richard K. Berg prepared a memorandum 
concerning implementation of 22 U.S.C. §4304a by the Department of 
State's Office of Foreign Missions. Under that statutory provision, the 
Director of the Office of Foreign Missions is to impose a fee on a 
foreign mission whenever a member of that mission is at fault in an 
auto accident, is not covered by liability insurance, and has asserted 
diplomatic immunity or failed to satisfy a court judgment against him. 
The fee is to go to the accident victim. State Department repre- 
sentatives asked for advice on what procedures should be set up to 
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implement the statute. Because a foreign sovereignty is probably not 
a constitutional "person," and because the State Department 
proceeding will occur only when a member of a foreign mission has 
already foregone the opportunity to participate in a judicial hearing, 
Mr. Berg concluded that the procedures need not meet the 
constitutional standard of procedural due process. Nevertheless, he 
recommended provision of a "due process" hearing as a matter of 
policy and identified the elements of such a procedure. 

■ Conference staff also provide assistance to agencies concerning 
the use of negotiated rulemaking and alternative means of dispute 
resolution. These activities are described later in this chapter, under 
the heading "Program on Alternative Means of Dispute Resolution". 




Council member Edward L Weidenfe/d 
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CIRA 

The Council of Independent Regulatory Agencies continued its 
activities during 1986 under the leadership of Chairman Breger. This 
group met occasionally to discuss matters of common interest to the 
chairmen of the principal regulatory agencies. Meetings are informal 
and off-the-record, and are designed to allow the agency heads to 
discuss with each other and with invited guests—such as the heads of 
the central management agencies or key White House 
staff— developments affecting the environment in which these agen- 
cies work. 

Participants during 1986 include the following agency chairmen- 
Administrative Conference MARSHALL J. BREGER 
Commodity Futures Trading Commission SUSAN M. PHILLIPS 
Consumer Product Safety Commission CAROL G. DAWSON 
Equal Employment Opportunity Commission CLARENCE THOMAS 
Federal Communications Commission MARK S. FOWLER 
Federal Election Commission JOAN AlKENS 
Federal Energy Regulatory Commission ANTHONY SOUSA 
Federal Home Loan Bank Board EDWIN J. GRAY 
Federal Maritime Commission EDWARD V. HiCKEY, jR. 
Federal Reserve System PAUL A. VOLCKER 
Federal Trade Commision DANIEL OLIVER 
Interstate Commerce Commission HEATHER J. GRADISON 
National Labor Relations Board DONALD L DOTSON 
Nuclear Regulatory Commission NUNZIO J. PALLADINO, JR. 

Lando Zech, Jr. 

Securities and Exchange Commission JOHN S. R. SHAD 
U.S. International Trade Commission SuSAN LEIBELER 



Program on Alternative Means of Dispute Resolution 

During 1986, the Administrative Conference adopted several 
recommendations encouraging federal agencies to make greater use 
of mediation, minitrials, negotiation, arbitration, case management and 
related methods to improve their decisionmaking. In addition, the 
Office of the Chairman has initiated several new projects in a large 
scale program exploring specific roles for alternative means of dispute 
resolution (ADR) in controversies involving federal agencies. 

While a few agencies have begun trying to shape these ADR 
methods to meet their needs, so far these efforts have been rather 
isolated, diverse, and decidedly experimental. The Conference's 
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program combines a broad approach that might be called 
consciousness-raising among agencies with more focused work to 
help individual agencies find practical ways to apply ADR approaches 
to specific regulatory problems. 

Many federal agencies are prime targets for improved resolution 
methods, since they are involved in a variety of disputes as parties 
and decide far more cases than federal courts. Based on the belief 
that the costs, delay and inefficiency that characterize much federal 
agency activity today should be treated as important public policy 
concerns in their own right and not merely as procedural 
afterthoughts to consideration of substantive regulatory issues, the 
Administrative Conference's program is the first focused look, under 
either public or private auspices, at the potential for, and limits of, use 
of ADR by government agencies. 

Recommendation 86-3, based largely on consultant Philip J. 
Harter's survey of dispute resolution procedures and the 
administrative process, calls for legislation authorizing voluntary 
arbitration of many agency disputes, and encourages agencies to take 
greater advantage of mediation, minitrials, settlement judges, 
organizational streamlining and other means now at their 
disposal— but not widely used in the federal government— to 
encourage settlement of many proceedings. While the Conference 
had previously undertaken research leading to recommendations that 
advocated negotiating substantive rules and Superfund cleanups, 
making agency handling of tort claims less adversarial, and mediating 
grant disputes, the Harter project represented the first comprehensive 
effort to examine possible uses for ADR in agency decisionmaking. 
Two other recommendations adopted in 1986 concern related topics: 
Recommendation 86-8 gives advice on procedures for obtaining the 
services of ADR "neutrals" in an effort to help agencies broaden the 
supply of qualified mediators and other neutrals, inside and outside 
the government; Recommendation 86-7 sets forth management pro- 
cesses to move cases along quickly within the bounds of fairness. 

The Office of the Chairman initiated extensive implementation and 
related research efforts in late 1986. A number of agencies have 
contacted the Conference to begin exploring possible ADR uses in 
their programs. The Conference has started several projects, both 
general and agency-specific, including work with boards of contract 
appeals and others on using minitrials in contract disputes, with EPA's 
enforcement staff on its new ADR guidance, and on legislation to 
create a pilot program for arbitrating some contract disputes. Studies 
now in progress include Professor Harold Bruff's exploration of 
constitutional issues potentially affecting government agencies' use of 
arbitration; pro bono consultant Eldon Crowell's review of agencies' 
experiences with minitrials; pro bono consultant Daniel Joseph's study 
of the use of settlement judges by FERC and other agencies; and 
Professor Marianne Smythe's study of the innovative three-tiered 
system that the Commodity Futures Trading Commission uses to 
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decide consumer complaints against brokers. The Conference will 
continue to expand Its implementation and research program in this 
area In 1987, 

As part of Its effort to expand federal agency use of ADR in 
decisionmaking, the Office of the Chairman has begun plans for a 
colloquium to be held in 1987. Intended to have a practical focus, the 
colloquium will seek to identify needed statutory changes to foster 
federal agency use of ADR, to establish interagency cooperation that 
will facilitate the development and Implementation of guidelines for 
use of ADR, and to find areas for useful future Conference research 
and assistance concerning ADR. Staff attorneys Charles Pou, Jr., and 
David M. Pritzker have been planning the colloquium and related 
activities. 

The Conference's ADR efforts have grown out of its pioneering 
research and recommendations on negotiated rulemaking. The Office 
of the Chairman remains active in this area through an informal 
working group on negotiated rulemaking, established by David 
Pritzker in 1985. The working group continued to meet In 1986, so 
that agencies that have used this Innovative procedural technique and 
others considering its use could share information. Participants in the 
informal working group include representatives of the Department of 
Transportation, Federal Aviation Administration, Environmental 
Protection Agency, Occupational Safety and Health Administration, 
Federal Mediation and Conciliation Service, Federal Trade 
Commission, Department of the Interior, Community Relations 
Service, and Nuclear Regulatory Commission. 

Equal Access to Justice Act 

The Equal Access to Justice Act (EAJA) provides for the award of 
attorneys' fees and expenses to certain parties who prevail over the 
federal government in administrative and court proceedings. The Act 
assigned important consultative and reporting responsibilities to the 
Chairman of the Administrative Conference. Legislation extending 
and amending the Act was enacted in 1985. 

In 1986 the Office of the Chairman published final revised model 
rules for implementation of the amended EAJA in agency 
proceedings. The rules provided guidance to agencies on the rule 
changes required by the 1985 amendments and included special 
provisions designed to help agency boards of contract appeals, newly 
covered by the amended Act, adapt the model rules to their own 
specialized procedures. 

The Office also collected and analyzed data on EAJA fee awards in 
administrative proceedings, extending its data collection system to 
the boards of contract appeals. Conference staff continued to provide 
assistance as requested by agency personnel and members of the 
public on matters pertaining to the EAJA. 
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Guests at the Reception for the Thirty-third Plenary Session 




Arnold I. Burns, left, with James Simon and Andrea Mitchell 




Justice Sandra Day O'Connor, Penn Lupovich, and Joseph A. Morris 
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Research Planning 

In accordance with the Assembly's 1980 Resolution on Research 
Planning, Research Director Jeffrey S. Lubbers prepared a research 
plan for 1986, updating the roster of pending projects and the list of 
potential research projects. Detailed descriptions of both pending 
projects and those completed in 1986 may be found in the 
"Committees" chapter and under the heading "Unassigned Research 
Projects" later in this chapter. 

Research Projects Commissioned in 1986 

Nineteen new projects were begun in 1986 coverning a wide 
variety of topics, with particular concentration on financial services 
regulation and alternative means of dispute resolution. 




Staff attorney David M. Pritzker 
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Project concluded during 1986. 
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Active Research Projects (December 31, 1986) 

Twenty-one projects were active at the close of 1986. Of these, 
thirteen had been assigned to the standing committees of the Con- 
ference and four had been assigned to the Special Committee on 
Financial Services. 




General Counsel Richard K. Berg 
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Nonacgulescence :y 


■■.:-'SJR-::^;^- 


Samuel E$tREicHER:;-:;; 


0$HArui&^^ 




: RiCHARl) L Revesz 
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Thomajs 0- MctGarity 
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1 Sidney A. Shapiro ; 


Private lawyer use by agencies 


^■•■GP" ::■:■:. 


: VVilliam:^^ : 

:: PniviAt t\ V\ RnTiiMnA- 


Regulatory budget 


;::":REG':'- 


n TwOmas D. Morgan 


Settlement judges 


: ; ADM : : 


-Daniel JOSEPH: 


Whistfebtowers :/ 


::;| AWv:: .;;■.;■ 


;£uqENE:R, FiDELL : : 



^Project descriptions appear in the "Committees" chapter and under the heading 

"Unassigned Research Projects" in this chapter. 

^Committees: ADJ Adjudication 

ADM Administration 

FS Special Committee on Financial Services 

GP Governmental Processes 

JR Judicial Review 

REG Regulation 

RM Rulemaking 

— Unassigned 
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Unassigned Research Projects 

The following research projects are proceeding under the guid- 
ance of the Office of the Chairman and were not assigned to any 
comnnittee of the Conference at the end of 1986. 

Drafting Handbook for Grant Statutes 

Malcolm 8. Mason, former Chairman of the Grant Appeals Board of 
the Department of Health and Human Services, will prepare a guide- 
book for better drafting of grant and assistance-related statutes. Fol- 
lowing interviews with attorneys and members of congressional and 
agency staffs, Mr. Mason submitted a partial draft of the planned 
guidebook in 1985. The project is continuing into 1987. 

Federal User Fees 

In 1986 the Conference began a broad-gauged study of federal 
user fees in cooperation with the Office of Management and Budget 
and with funding from eight federal agencies. The Conference's study 
will examine the principles or factors to be considered in instituting 
user fees, the limits or impediments to user fees, and procedures for 
establishing and managing user fee programs. The study will include 
a thorough evaluation of the general user fee statute, Title V of the 
Independent Offices Appropriation Act of 1952, 31 U.S.Code §9701 . 

Discretionary Function Exception 

Professor Ronald A. Cass is studying the "discretionary function" 
exception to the Federal Tort Claims Act. He will review case law 
under the Act to determine how broadly the courts are interpreting the 
exception and interview government officials to determine the impact 
of court decisions construing the exception on their activities. 

Indemnification of Government Contractors 

Professor Frank Grad of the Columbia University Legislative 
Drafting Research Fund is examining the liability and indemnification 
of government contractors. He is reviewing existing agency authority 
to Indemnify contractors and recent congressional activity in the area, 
considering the oversight and risk assessment exercised by selected 
agencies over indemnified conractors, and analyzing relevant legal 
and procedural issues. 
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The Administrative Conference Act authorizes the Conference to 
publish reports that may be useful in evaluating and improving 
administrative procedure. The Office of the Chairman publishes the 
officially adopted recommendations and statements of the Assembly, 
along with any accompanying research reports, as well as other docu- 
ments that the Chairman believes will further the purposes of the Act. 

Continuing Publications 

The four volume series entitled Recommendations and Reports of 
THE Administrative Conference of the United States contains texts of 
the recommendations and statements adopted by the Assembly 
between January 8, 1968, and December 31, 1977. These volumes 
also contain related research reports. Since 1978 these materials 
have been published in annual compilations under the title 
Administrative Conference of the United States: Recommendations 
AND Reports. These publications are distributed by the Office of the 
Chairman. 

Guides and Reference Publications 

The following materials of continuing interest published by the 
Office of the Chairman are available for purchase from the 
Government Printing Office. Orders and inquiries should be 
addressed to the Assistant Public Printer (Superintendent of 
Documents), Government Printing Office, Washington, D.C. 20402; 
(202)783-3238. 

■ Federal Administrative Procedure Sourcebook: Statutes and 
Related Materials (Stock Number 052-003-00989-7) was compiled in 
1985 as a basic introduction and reference book on the major federal 
procedural statutes. $21.00. 

■ A Guide to Federal Agency Rulemaking (Stock Number 052-003- 
00923-4) was produced in 1983 to inform agency personnel 
conducting rulemaking proceedings of the many requirements 
applicable to rulemaking, to publicize ACUS studies and 
recommendations on this subject, and to promote the interchange of 
information about agency rulemaking procedures. $5.50. 

■ Manual for Administrative Law Judges (Stock Number 052-003- 
00013-0), a 1982 revision of the 1974 edition, concerns general 
procedural techniques used in the conduct of formal administrative 
proceedings. $5.50. 
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ACUS-Sponsored Reports and Articles 

The extensive research program of the Conference results in a 
multitude of high quality reports, individual articles, and complete 
books on various topics of administrative law and procedure. Works 
by the Conference staff and its consultants are routinely published in 
prestigious law journals and in scholarly treatises, as well as in the 
Conference's own publications. The bibliography below lists Confer- 
ence sponsored works that were published in 1985 and 1986. Cita- 
tions to "1985 ACUS" and "1986 ACUS" refer to the annual series, 
Administrative Conference of the United States: Recommendations 
AND Reports. Where a particular work was commissioned in support 
of a research project that led to a Conference recommendation or 
statement, a reference is provided to the corresponding Code of Fed- 
eral Regulations citation. 

Adams, Arvil V. and Jose R. Figueroa, Expediting SetUement of Employee Grievances in the 
Federal Sector An Evaluation of the MSPB's Appeals Arbitration Procedure^ Washington, 
D.C., U. S. Government Printing Office (1985). 

Anderson, Frederick R., Negotiation and Informal Agency Action: The Case ofSuperfund, 1985 
Duke L J. 261; 1984 ACUS 263. 

Recommendation 84-4: "Negotiated Cleanup of Hazardous Waste Sites Under 
CERCLA," 1 C.F.R, §305.84-4. 

Berg, Richard K., Re-examining Policy Procedures: The Choice Between Rulemaking and 
Adjudication, 38 Ad. L. Rev. 149 (1986). 

Boyer, Barry B. and Errol Meidinger, Privatizing Regulatory Enforcement: A Preliminary As- 
sessment of Citizen Suits Under Federal Environmental Laws, 34 Buffalo L. Rev. 833 
(1986); 1985 ACUS 365. 

Recommendation 85-3: "Coordination of Public and Private Enforcement of En- 
vironmental Laws," 1 C.F.R. §305.85-3. 

Breger, Marshall J., The Administrative Procedure Act After Forty Years, 33 Fed. Bar News L 
J. 297 (1986). 

Breger, Marshall J., The APA: An Administrative Conference Perspective, 72 Va. L. Rev. 337 
(1986). 

Cappalli, Richard B., Model for Case Management: The Grant Appeals Board, 1986 ACUS 663. 
Recommendation 86-7: "Case Management as a Tool for Improving Agency Adjudi- 
cation," 1 C.F.R. §305,86-7. 

Harter, Philip J., Points on a Continuum: Dispute Resolution Procedures and the Administra- 
tive Process, 1986 ACUS 165. 

Recommendation 86-3: "Agencies' Use of Alternate Means of Dispute Resolution," 
1 C.F.R. §305.86-3. 

Harter, Philip J. and George C. Eads, Policy Instruments^ Institutions, and Objectives: An An- 
alytical Framework for Assessing 'Alternatives' to Regulation, 37 Ad. L. Rev. 221 (1985). 

Hostetler, Zona F., Nonlawyer Assistance to Individuals in Federal Mass Justice Agencies: The 
Need for Improved Guidelines, 1986 ACU S 47. 

Recommendation 86-1: "Nonlawyer Assistance and Representation," 1 C.F.R. 
§305.86-1. 

Johnson, George R., Jr., The Split -Enforcement Model: Some Conclusions from the OSHA 
andMSHA Experiences, 39 Ad. Law. Rev. 315 (1987), 1986 ACUS 293. 
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Recommendation 86-4: "The Split- Enforcement Model for Agency Adjudication," 
1 C.F.R. §305.86-4. 

Kinney, Eleanor D., The Medicare Appeals System for Coverage and Payment Disputes, 1986 
ACUS 339. 

Recommendation 86-5: "Medicare Appeals," 1 C.F.R. §305.86-5. 

Legomsky, Stephen H., Forum Choices for the Review of Agency Adjudication: A Study of the 
Immigration Process, 71 Iowa L Rev. 1297 (1986), 1985 ACUS 505. 

Recommendation 85-4: "Administrative Review in Immigration Proceedings," 
1 C.F.R. §305.85-4. 

Leibowltz, Arnold H., Comparative Analysis of Immigration in Key Developed Countries in Re- 
lation to Immigration Reform and Control Legislation in the United States, 1 Human 
Rights L. J. 1 (1986). 

Lubbers, Jeffrey S., The Jury System: Noble History Meets Uncertain Reality (book review), 32 
Fed. Bar News & J. 347 (1985). 

Luneburg, William V., Petitions for Rulemaking: Federal Agency Practice and Recommenda- 
tions for Improvement, 1986 ACUS 493. 

Recommendation 86-6: "Petitions for Rulemaking," 1 C.F.R. §305,86-6. 

Mashaw, Jerry L., Briefing Memorandum: ABA— ACUS Symposium on Federal Disability 
Benefit Programs, Washington, D.C., American Bar Association (1985). 

Mason, Malcolm S., Why Can't Grants Statutes Be Drafted Better? 3 Assist auce Management 
J. 3 (1986). 

McGarity, Thomas O., The Role of Regulatory Analysis in Regulatory Decisionmaking, 1985 
ACUS 107. 

Recommendation 85-2: "Agency Procedures for Performing Regulatory Analysis of 
Rules," 1 C.F.R. §305.85-2. 

Neely, Alfred S., IV, Statutory Inhibitions to the Application of Principles of Cost/Benefit 
Analysis in Administrative Decision Making, 23 DUQ. L. REV. 489 (1985); 1985 ACUS 37. 
Recommendation 85-1: "Legislative Preclusion of Cost/Benefit Analysis," 1 C.F.R. 
§305.85-1. 

Perritt, Henry H., Jr., Analysis of Four Negotiated Rulemaking Efforts, 1985 ACUS 637; 
abridgement. Negotiated Rulemaking in Administrative Law, 38 Ad. L. Rev. 471 (1986); 
expanded version, Negotiated Rulemaking: An Evaluation, 74 Geo. L. J. 1625 (1986). 

Recommendation 85-5: "Procedures for Negotiating Proposed Regulations," 1 C.F.R. 

§305.85-5. 

Perritt, Henry H., Jr., Negotiated Rulemaking in Practice, 5 J. Pol'y Analysis ii Mgmt. 482 
(1986). 

Pierce, Richard J., Jr., Regulation, Deregulation, Federalism and Administrative Law: Agency 
Power to Preempt State Regulation, 46 U. PiTT. L. Rev. 607 (1985); 1984 ACUS 517. 
Recommendation 84-5: "Preemption of State Regulation by Federal Agencies," 
1 C.F.R. §305.84-5. 

Pierce, Richard J., Jr., Use of the Federal Rules of Evidence in Federal Agency Adjudications, 
39 Ad. L. Rev. 1 (1987); 1986 ACUS 133. 

Recommendation 86-2: "Use of the Federal Rules of Evidence in Federal Agency Ad- 
judications," 1 C.F.R. §305.86-2. 

Powell, Burnele V., Administratively Declaring Order Some Practical Applications of the Ad- 
ministrative Procedure Act's Declaratory Order Process, 64 N.C.L. REV. 277 (1986). 

Powell, Burnele V., Sinners, Supplicants, and Samaritans: Agency Advice Giving in Relation to 
Section 554(e) of the Adminstrative Procedure Act, 63 N.C.L. REV. 339 (1985). 
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Pou, Charles, Jr., Governmental Uses of Alternative Dispute Resolution^ 9 Urban, State and 
Local Law Newsletter 1 (1986). 

Pou, Charles, Jr., and Charlotte Jones, Agency Time Limits as a Tool for Reducing Regulatory 
Delay, 1986 ACUS 835. 

Ruttinger, George D., Acquiring the Services of Neutrals for Alternative Means of Dispute 
Resolution and Negotiated Rulemaking^ 1986 ACUS 863. 

Recommendation 86-8: "Acquiring the Services of 'Neutrals' for Alternative Means of 
Dispute Resolution," 1 C.F.R. §305.86-8. 

Shapiro, Sidney A., Scientific Issues and the Function of Hearing Procedures: An Evaluation of 
FDA's Public Board of Inquiry, 1985 ACUS 795; 1986 DuKE L. J. 288. 

Statement 11: "Statement on Hearing Procedures for the Resolution of Scientific Is- 
sues," 1 C.F.R. §310.11. 

Smith, Loren A., A Vision of the Exchange, 27 Wm. L Mary L. Rev. 767 (1986). 

Smith, Loren A., Judicialization: The Twilight of Administrative Law, 1985 Duke L. J. 427. 

Thomas, Larry W., The Courts and the Implementation of the Government in the Sunshine 
Act, 37 Ad. L. Rev. 259 (1985). 

Welborn, David M., William Lyons and Larry Thomas, Implementation and Effects of the Fed- 
eral Government in the Sunshine Act, 2 Mezines, Stein, Gruff, Administrative Law App. 
7D, New York, Matthew Bender (1986); 1984 ACUS 197. 

Recommendation 84-3: "Improvements in the Administration of the Government in 
the Sunshine Act," 1 C.F.R. §305.84-3. 
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Members, Liaison Representatives, Senior Fellows, 
Special Counsels, Consultants* 



Joan D. Aikens, Kovemmcnt member— FEC. Chairman, Federal Election Commission, 

Washington, D.C. Government Member 1986. Committee on Adjudication. 
Alfred C. Aman, Jr., c:onsiiltant. Professor of Law, Cornell Law School, Ithaca, New York. 

Consultant on enforcement of petroleum price regulations (Recommendation 80-2). 

Consultant on policymaking at the Federal Reserve Board since 1986. 
Wilfiam H. Allen, senior fellow. Member of the law firm of Covington & Burling, Washington, 

D.C. Public Member 1972-1982. Senior Fellow since 1982. Committee on Judicial 

Review. 
Robert A. Anthony, senior fellow. Professor of Law, George Mason University School of Law, 

Arlington, Virginia. Chairman of the Administrative Conference of the United States 

1974-1979. Consultant on comparative proceedings for broadcast licensing, 1970-1971. 

Consultant on confidential information in ITC cases (Recommendation 84-6). Senior 

Fellow since 1982. Committee on Regulation. 
Dennis S. Aronowitz, consultant. Professor of Law and Director, Morin Center for Banking 

Law Studies, Boston University School of Law, Boston, Massachusetts. Consultant on 

Renegotiation Act (Recommendation 70-5). Consultant on banking agency informal 

regulatory techniques since 1986. 
James K. Assdstine, government member-NRC. Commissioner, Nuclear Regulatory 

Commission, Washington, D.C. Government Member since 1982. Committee on 

Rulemaking. 
Bernard H. Bamett, jpuUic member. Member of the law firm of Barnett & Alagia, Washington, 

D.C. Public Member since 1986. Committee on Adjudication. 
Lany A. Bakken, consultant. Professor of Law, Hamline University School of Law, St. Paul, 

Minnesota. Consultant on non-ALJ hearing officers since 1983. 
Roger V. Barth, pubOic member. Of Counsel to the law firm of Curtis, Mallet- Prevost, Colt & 

Mosle, Washington, D.C. Public Member 1982-1986. Committee on Rulemaking (Vice 

Chairman). 
Dinah Bear, liaison representative— CEQ. General Counsel, Council on Environmental Quality, 

Washington, D.C. Liaison Representative since 1986. Committee on Administration. 
Warren Belmar, public member. Member of the taw firm of Fulbright & Jaworski, Washington, 

D.C. Public Member since 1986. Committee on Judicial Review; Special Committee on 

Financial Services. 



During calendar year 1986. Affiliations and positions are listed as of December 31 or the 
date of termination of Conference service, if earlier. 
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Isaac Dawid Bcnkin, Gaison represcntativa— Federal Administrative Law Judges Conference. 

Administrative Law Judge, Federal Enermr Regulatory Commission, Washington, D.C. 

Liaison Representative since 1986. Committee on Governmental Processes. 
LeaAnne Bemstdn, public member. Member of the law firm of Smiley, Olson, Gilman L 

Pangia, Washington, D.C. Public Member 1984-1986. Committee on Governmental 

Processes. 
George A. Bermann, public member. Professor of Law, Columbia University School of Law, 

New York, New York. Consultant on governmental torts (Recommendation 84-7). 

Public Member since 1986. Committee on Administration. 
Kenneth J. Bialldn, public member. Member of the law firm of Willkie, Farr and Gallagher, New 

York, New York. Public Member since 1986. Committee on Governmental Processes; 

Special Committee on Financial Services (Chairman). 
Francis S. Blake, government member- EPA. General Counsel, Environmental Protection 

Agency, Washington, DX. Government Member since 1985. Committee on Regulation. 
Michael Bradffield, government member— Federal Reserve Board. General Counsel, Board of 

Governors of the Federal Reserve System, Washington, D.C. Government Member since 

1981. Committee on Regulation; Special Committee on Financial Services. 
Marshai J. Breger, chairman. Chairman of the Administrative Conference of the United States 

since 1985. 
Stephen G. Breyer, liaison representative- Judicial Conference of the United States. Judge, 

United States Court of Appeals for the First Circuit, Boston, Massachusetts. Liaison 

Representative since 1981. Committee on Adjudication. 
Edward W. Brooke, public member. Member of the law firm of O'Connor & Hannon, 

Washington, D.C. Public Member since 1986. Committee on Judicial Review. 
Harold H. Bniff, consultant. Professor of Law, University of Texas School of Law, Austin, 

Texas. Consultant on mandatory retirement of presidential appointees (Recommendation 

76-1). Consultant on legislative veto (Recommendation 77-1). Consultant on ADR 

constitutional issues since 1986. 
W. Scott Burke, government member- OPM. General Counsel, Office of Personnel 

Management, Washington, D.C. Government Member 1985-1986. Committee on 

Governmental Processes. 
Arnold L Bums, council member. Deputy Attorney General, Department of Justice, 

Washington, D.C. Council Member since 1986. Committee on Administration. 
Michael F. Butler, public member. Member of the law firm of Andrews & Kurth, Washington, 

D.C. Government Member (Federal Energy Administration) 1976-1977; Public Member 

1984-1986. Committee on Adjudication. 
WHIiam A. Butler, pubfic memK»er. Vice President for Government Relations and Counsel, 

National Audubon Society, Washington, D.C. Public Member 1980-1986. Committee on 

Regulation. 
John E. Byrne, iaison representative— Federal Register. Director of the Federal Register, 

National Archives and Records Service, Washington, D.C. Liaison Representative since 

1980. Committee on Administration. 
Clark Byse, senior fellow. Professor Emeritus, Harvard Law School, Cambridge, 

Massachusetts. Public Member 1968-1982; Senior Fellow since 1982. Committee on 

Administration. 
Teny Cahrani, government member— FTC. Commissioner, Federal Trade Commission, 

Washington, D.C. Government Member since 1985. Committee on Rulemaking. 
Richard B. CappalG, consultant Professor of Law, Temple University School of Law, 

Philadelphia, Pennsylvania. Consultant on case management procedures at the HHS Grant 

Appeals Board (Recommendation 86-7). 
John H. Carley, government member— OMB. General Counsel, Office of Management and 

Budget, Washington, D.C. Government Member 1983-1985 (FTC), since 1986 (OMB). 

Committee on Judicial Review. 
Ronald A. Cass, consultant Professor of Law, Boston University School of Law, Boston, 

Massachusetts. Consultant on review of ALJ decisions (Recommendation 83-3). 

Consultant on FTCA discretionary function exception since 1986. 



1 1 2 ACUS Annual Report 1 986 



Linda Chavez, council nMmb«r. Director, White House Office of Public Liaison, Washingfton, 

D.C. Council Member 1984-1986. Committee on Rulemaking. 
Betty Jo Christian, public member. Member of the law firm of Steptoe & Johnson, 

Washington, D. C. Government Member (ICC) 1977-1979; Public Member since 1980. 

Committee on Regulation (Chairman). 
Calvin J. Collier, public member. Member of the law firm of Hughes, Hubbard L Reed, 

Washington, D.C. Government Member (FTC) 1974-1975, (0MB) 1975-1976; Public 

Member 1982-1986. Committee on Rulemaking (Chairman). 
Frederic L. Conway, government member— VA. Special Assistant to the General Counsel, 

Veterans Administration, Washington, D.C. Government Member since 1983. Committee 

on Administration. 
H. Clayton Cook, Jr., public member. Member of the law firm of Cadwalader, Wickersham Si 

Taft, Washington, D.C. Public Member since 1980. Committee on Judicial Review 

(Chairman) through September 1986; Committee on Rulemaking. 
Louis A. Cox, government member— USPS. General Counsel, United States Postal Service, 

Washington, D.C. Government Member since 1972. Committee on Administration. 
T. Kenneth Cribb, Jr., council member. Assistant to the President, The White House, 

Washington, D.C. Council Member 1983-1986. Committee on Administration. 
Eldon H. Crowdl, public member. Member of the law firm of Crowell Si Moring, Washington, 

D.C. Consultant on use of minitrials in federal contract disputes since 1986. Public 

Member since 1986. Committee on Administration. 
Uoyd Norton Cutler„ public member. Member of the law firm of Wilmer, Cutler L Pickering, 

Washington, D.C. Public Member since 1986. Committee on Regulation. 
Robert J. D'Agostino, public member. Attorney -at- Law, Wilmington, Delaware. 

Government Member (Department of Justice) 1982; Public Member since 1982. 

Committee on Governmental Processes through September 1986; Committee on 

Adjudication (Vice Chairman). 
M. Dennis Daugheirty, government member— OSHRC. Legal Counsel to the Chairman, 

Occupational Safety L Health Review Commission, Washington, D.C. Government 

Member since 1985. Committee on Judicial Review. 
David Davenport, public member. President, Pepperdine University, Malibu, California. Public 

Member 1984—1986. Committee on Rulemaking. 
Kenneth Culp Davis, senior fellow. Professor of Law, University of San Diego School of Law, 

San Diego, California. Public Member 1968-1982; Senior Fellow since 1982. Committee 

on Rulemaking. 
Carol G. Dawson, government member— CPSC. Commissioner, Consumer Product Safety 

Commission, Washington, D.C. Government Member 1985-1986. Committee on 

Governmental Processes. 
Royal F. Dellinger. iaison reprasentatve-PBGC. Deputy Executive Director, Pension Benefit 

Guaranty Corporation, Washington, D.C. Liaison Representative since 1985. Committee 

on Administration. 
CoGn S. Dhrer, consultant. Professor of Law, Boston University School of Law, Boston, 

Massachusetts. Consultant on civil money penalties (Recommendation 79-3). 
^ Consultant on policy articulation (Statement No. 9, 1983). Consultant on federal/state 

regulatory programs since 1984. 
Daniel P. Dozier, liaison representative— FMCS. Legal Counsel, Federal Mediation and 

Conciliation Service, Washington, D.C. Liaison Representative since 1986. Committee on 

Administration. 
Richard W. Duesenbefg, public member. Senior Vice President, General Counsel and Secretary, 

Monsanto Company, St. Louis, Missouri. Public Member 1980—1986. Committee on 

Regulation. 
Rollee H. Efros, liaison representative— GAG. Associate General Counsel, General Accounting 

Office, Washington, D.C. Liaison Representative since 1984. Committee on 

Administration. 
Neil R. Eisner, government member— Department of Transportation. Assistant General 

Counsel, Department of Transportation, Washington, D.C. Government Member since 

1982. Committee on Governmental Processes (Vice Chairman). 
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E. TizewflO Bl«tt, fOYemmcnt member— Department of Transportation. Chief Counsel, 

Federal Aviation Administration, Washington, D.C. Governnrtent Member since 1985. 

Committee on Rulemaking. 
Herbert E. Ellingwood. liaison representativo-MSPB. Chairman, Merit Systems Protection 

Board, Washington, D.C. Liaison Representative 1984-1986. Committee on 

Adjudication. 
Lewis A. Engman, public member. Member of the law firm of Winston L Strawn, Washington, 

D.C. Public Member since 1986. Committee on Governmental Processes. 
Gary M. Epstein, public member. Member of the law firm of Latham, Watkins & Hills, 

Washington, D.C. Public Member 1984-1986. Committee on Adjudication. 
Samuel Estrdcher, consultant Professor of Law, New York University School of Law, New 

York, New York. Consultant on nonacquiescence since 1986. 
Daniel F. Evans, Jr., public member. Member of the law firm of Baker & Daniels, Indianapolis, 

Indiana. Public Member since 1984. Committee on Rulemaking. 
Robinson O. Everett, liaison representative- USCMA. Chief Judge, United States Court of 

Military Appeals, Washington, D.C. Liaison Representative since 1984. Committee on 

Governmental Processes. 
John Robert Ewers, govemmcnt member— FMC. Director, Bureau of Administration, Federal 

Maritime Commission, Washington, D.C. Government Member since 1985. Committee 

on Judicial Review through March 1986; Committee on Rulemaking. 
Frank Fahrenkopf, public member. Chairman, Republican National Committee, Washington, 

D.C. Public Member since 1986. iCommittee on Governmental Processes. 
J. Michael Farrell, covemment member-Department of Energy. General Counsel, Department 

of Energy, Washington, D.C. Government Member since 1985. Committee on Judicial 

Review. 
Walter Feldesman, public member. Member of the law firm of Summit, Rovins & Feldesman, 

New York, New York. Public Member since 1986. Committee on Rulemaking. 
Eugene R. Fidcll, consultant Member of the law firm of Klores, Feldesman and Tucker, 

Washington, DC. Consultant on protection of private sector whistleblowers since 1986. 
Fred F. Fieldiiic, spedal counsel. Member of the law firm of Wiley, Rein Si Fielding, 

Washington, D.C. Special Counsel 1981-1986; Public Member since 1986. Committee 

on Governmental Processes. 
Ford B. Ford, liaison representative— FMSHRC. Chairman, Federal Mine Safety and Health 

Review Commission, Washington, D.C. Liaison Representative since 1986. Committee on 

Regulation. 
Mark S. Fowler, vice chairman. Chairman, Federal Communications Commission, Washington, 

D.C. Council Member since 1981, Vice Chairman of the Administrative Conference since 

1983. Committee on Rulemaking. 
Robert E. Freer, Jr., public member. Member of the law firm of Wheeler & Wheeler, 

Washington, D.C. Public Member 1982-1986. Committee on Adjudication. 
Howard M. Fry, Eaison representative— AJD. General Counsel, Agency for International 

Development, Washington, D.C. Liaison Representative since 1984. Committee on 

Administration. 
William F. Funk, consultant Professor of Law, Northwestern School of Law, Lewis and Clark 

College, Portland, Oregon. Consultant on Paperwork Reduction Act 1985-1986. 
Wamer W. Gardner, senior fellow. Member of the law firm of Shea 8t Gardner, Washington, 

D.C. Public Member 1968-1976; Senior Fellow since 1982. Committee on 

Administration. 
Ernest Gdlhom, public member. Member of the law firm of Jones, Day, Reavis & Pogue, 

Washington, D.C. Consultant on summary judgment in administrative adjudication 

(Recommendation 70-3). Consultant on interlocutory appeal procedures 

(Recommendation 71-1). Consultant on public participation in administrative hearings 

(Recommendation 71-6). Consultant on adverse agency publicity (Recommendation 73- 

1). Consultant on legislative veto (Recommendation 77-1). Public Member since 1986. 

Committee on Rulemaking (Chairman). 
Walter Gdlhom, council member. Professor Emeritus, Columbia University School of Law, 

New York, New York. Council Member since 1968. Committee on Administration. 
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Wilfiam H. Gillcrs, government member— USCCR. Solicitor, United States Commission on 

Civil Rights, Washington, D.C. Government Member since 1986. Committee on 

Administration. 
Clayton P. Gillette, consultant. Professor of Law, Boston University School of Law, Boston, 

Massachusetts. Consultant on user fees since 1986. 
Robert A. Gilliat, government member— Department of Defense. Assistant General Counsel, 

Department of Defense, Washington, D.C. Government Member since 1977. Committee 

on Adjudication. 
Lawrence B. Glide, government membcr-USCCR. Solicitor, United States Commission on 

Civil Rights, Washington, D.C. Government Member 1981-1986. Committee on 

Administration. 
John Golden, government member— Department of Agriculture. Associate General Counsel, 

Department of Agriculture, Washington, D.C. Government Member since 1983. 

Committee on Regulation (Vice Chairman). 
Frank P. Grad, consultanL Director, Legislative Drafting Research Fund, Columbia University 

School of Law, New York, New York. Consultant on indemnification of government 

contractors since 1986. 
C. Boyden Gray, spedal counsel. Counsel to the Vice President, Washington, D.C. Special 

Counsel since 1981. Committee on Judicial Review; Special Committee on Financial 

Services. 
Jean F. Greene, government member-EPA (administrative law judge). Administrative Law 

Judge, Environmental Protection Agency, Washington, D.C. Liaison Representative 

(ABA-NCALJ) 1982-1983; Government Member 1984-1986. Committee on 

Administration. 
Darrel J. Grinstead, government member— Department of Health and Human Services. 

Assistant General Counsel, Department of Health and Human Services, Washington, D.C. 

Government Member since 1979. Committee on Administration. 
Mark H. Grunewald, consultant Professor of Law, Washington and Lee University School of 

Law, Lexington, VA. Consultant on FOIA administrative tribunal since 1985. 
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since 1986. Committee on Regulation. 
Comefius B. Kennedy, senior fellow. Of Counsel to the law firm of Armstrong, Teasdale, 

Kramer & Vaughn, Washington, D.C. Public Member 1972-1982; Senior Fellow since 

1982. Committee on Rulemaking. 
Eleanor D. Kinney, consultant Professor of Law, Indiana University School of Law, 

Indianapolis, Indiana. Consultant on Medicare appeals (Recommendation 86-4). 
Robert M. Kimmitt, government member— Treasury. General Counsel, Department of the 
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Trading Commission, Washington, D.C. Government Member since 1983. Committee on 

Judicial Review through September 1986; Committee on Adjudication. 
Edward D. Re, Eaison representaUve— United States Court of biteniational Trade. Chief Judge, 

United States Court of International Trade. Liaison Representative since 1984. 
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TITLE 1 . CODE OF FEDERAL REGULATIONS, PART 302* 



§302.1 Es^ pttjec^ive 



The Administrative Conference Act, 5 U.S.C. §571 et seq., 78 Stat. 
'615 (1964), authorized the establishment of the Administrative 
Conference of the United States as a permanent, independent agency 
of the federal government. The purpose of the Administrative 
Conference is to improve the administrative procedure of federal 
agencies to the end that they may fairly and expeditiously carry out 
their responsibilities to protect private rights and the public interest. 
The Administrative Conference Act provides for the membership, 
organization, powers, and duties of the Conference. 



§3b2ig;;:Memb0^^^ 



(a) General 

(1) Each member is expected to participate in all respects 
according to his own views and not necessarily as a 
representative of any agency or other group or organization, 
public or private. Each member (other than a member of the 
Council) shall be appointed to one of the standing committees of 
the Conference. 

(2) Each member is expected to devote personal and 
conscientious attention to the work of the Conference and to 
attend plenary sessions and committee meetings regularly. 
When a member has failed to attend two consecutive Conference 
functions, either plenary sessions, committee meetings, or both, 
the Chairman shall inquire into the reasons for the non- 
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attendance. If not satisfied by such reasons, the Chairman shall: 
(i) in the case of a government member, with the approval of the 
Council, request the head of the appointing agency to designate 
a member who is able to devote the necessary attention, or (ii) in 
the case of a non-government member, with the approval of the 
Council, terminate the member's appointment, provided that 
where the Chairman proposes to remove a non-government 
member, the member first shall be entitled to submit a written 
statement to the Council. The foregoing does not imply that 
satisfying minimum attendance standards constitutes full 
discharge of a member's responsibilities, nor does it foreclose 
action by the Chairman to stimulate the fulfillment of a member's 
obligations. 

(b) Temis of Non-Government Members 

Non-government members are appointed by the Chairman with the 
approval of the Council. One-half of the non-government member- 
ships shall be filled by appointments made on or after July 1 of each 
year, and each term will expire on June 30 of the second year there- 
after. To avoid shortening the term of any non-government member in 
service as of the effective date of this paragraph, the Chairman shall, 
by random selection, designate one-half of the non-government 
members to serve terms terminating on June 30, 1988, and the other 
half to serve terms terminating on June 30, 1989. No non-government 
members, other than senior fellows, shall at any time be in continuous 
service beyond four full terms. 

(c) Eligibility and Replacements 

(1) A member designated by a federal agency shall become 
ineligible to continue as a member of the Conference in that 
capacity or under that designation if he leaves the service of the 
agency or department. Designations and re-designations of 
members shall be filed with the Chairman promptly. 

(2) A person appointed as a non-government member shall 
become ineligible to continue in that capacity if he enters full- 
time government service. In the event a non-government 
member of the Conference resigns or become ineligible to 
continue as a member, the appointing authority shall appoint a 
successor for the remainder of the term. 

(d) Altemates 

Members may not act through alternates at plenary sessions of the 
Conference. Where circumstances justify, a suitably informed 
alternate may be permitted, with the approval of a committee, to 
participate for a member in a meeting of the committee, but such 
alternate shall not have the privilege of a vote in respect to any action 
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of the committee. Use of an alternate does not lessen the obligation 
of regular personal attendance set forth in paragraph (a)(2) of this 
section. 

(e) Senior Fellows 

The Chairman may, with the approval of the Council, appoint 
persons who have served as members of the Conference for eight or 
more years, or former Chairmen of the Conference, to the position of 
senior fellow. The terms of senior fellows shall terminate at 2-year 
intervals from June 30, 1970. Senior fellows shall have all the 
privileges of members, but may not vote. 



§302^ Committees 



The Conference shall have the following standing committees: 

1. Committee on Adjudication; 

2. Committee on Administration; 

3. Committee on Governmental Processes; 

4. Committee on Judicial Review; 

5. Committee on Regulation; and 

6. Committee on Rulemaking. 

The activities of the committees shall not be limited to the areas 
described in their titles, and the Chairman may redefine the 
responsibilities of the committees and assign new or additional 
projects to them. With the approval of the Council, the Chairman may 
establish special ad hoc committees and assign special projects to 
such committees. The Chairman shall coordinate the activities of all 
committees to avoid duplication of effort and conflict in their activities. 



§$p2-4 : Uaispnyyrahgement^ 



The Chairman, with the approval of the Council, may make liaison 
arrangements with representatives of the Congress, the judiciary, fed- 
eral agencies which are not represented on the Conference, and pro- 
fessional associations. Persons appointed under these arrangements 
may participate in the activities of a designated committee without 
vote, and may participate in the deliberations of the Conference with 
privileges of the floor, but without vote. 
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§SNQi2l! J^;;^^;/^ jpf Cfbriflict^ of Ir^^ 



(a) Disclosure of Interests 

(1) Non-government members (including senior fellows) 
may be deemed to be special government employees within the 
meaning of 18 U.S.C. §202 and subject to the provisions of 
sections 201—224 of title 18 United States Code, in accordance 
with their terms. The Chairman of the Conference is authorized 
to prescribe requirements for the filing of statements of 
employment and financial interests necessary to comply with part 
III of Executive Order 11,222, as amended, or any successor 
presidential or statutory requirement. Without conceding the 
correctness of the view that non-government members are 
special government employees, the Conference has chosen to 
adopt the bylaw provisions that follow in order to eliminate 
whatever uncertainties might otherwise exist concerning the 
propriety of participation in Conference proceedings. 

(2) In addition to complying with any requirement 
prescribed by statute or executive order, each member, public or 
governmental, shall, upon appointment to the Conference and 
annually thereafter, file a brief general statement describing the 
nature of his or her practice or affiliations, including, in the case 
of a member of a partnership, a general statement about the 
nature of the business or practice of the partnership, to the extent 
that such business, practice, or affiliations might reasonably be 
thought to affect the member's judgment on matters with which 
the Conference is concerned. (For example, a member might 
state that he or she represents employers or unions before the 
National Labor Relations Board, broadcasters before the Federal 
Communications Commission, or consumer groups before 
agencies and courts.) The Chairman will include with the agenda 
for each plenary session a statement calling to the attention of 
the members the requirements of this section. Each member 
who believes the content of the agenda calls for disclosure 
additional to that already on file will file an amended statement 
concerning his or her interests. Current statements of all 
members will be open to public inspection at the Office of the 
Chairman and will be readily available at any plenary session. 
Except as provided in paragraph (b), members may vote or 
participate in matters before the Conference without additional 
disclosure of interest. 

(b) Disqualificatjons 

(1) In accordance with 18 U.S.C. §208 a member shall not, 
except as provided in paragraphs (b)(2) or (3) of this section, vote 
or othenA/ise participate as a member in the disposition of any 
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particular matter of Conference business, including the adoption 
of recommendations and other statements, in which, to his or her 
knowledge, the member has a financial interest. For purposes of 
this paragraph (b) a member is deemed to have a financial 
interest in any particular matter In which the member, the 
member's spouse, minor child, partner, organization in which the 
member is serving as officer, director, trustee, partner, or 
employee, or any person or organization with whom he or she is 
negotiating or has any arrangement concerning prospective 
employment, has a financial interest. 

(2) Notwithstanding paragraph (b)(1) of this section, a 
member may, at any stage of Conference consideration and 
without further disclosure, participate and vote on a proposed 
recommendation or other Conference statement or action 
relating to the procedure of any federal agency or agencies, 
where the Conference action is not directed to and is unlikely to 
affect the substantive outcome of any pending judicial matter or 
administrative proceeding involving a specific party or parties 
(other than the United States) in which to his knowledge he has a 
financial interest. The Conference determines pursuant to 18 
U.S.C. §208(b) that in such a case any financial interest which the 
member may have in the matter before the Conference is too 
remote to affect the integrity of the member's service to the 
Conference. 

(3) Where a member believes that he or she is or may be 
disqualified from participating in the disposition of a matter before 
the Conference under the provisions of this subsection, the 
member may advise the Chairman of the reason for his or her 
possible disqualification, including a full disclosure of the 
financial interest involved. If the Chairman determines in writing 
pursuant to 18 U.S.C. §208(b) that the interest is not so 
substantial as to be likely to affect the Integrity of the member's 
service to the Conference, the member may, upon receipt of 
such determination, vote and otherwise participate in the 
disposition of the matter. 



§302.6 General 



(a) Meetings 

All sessions of the Assembly shall be open to the public. Privileges 
of the floor, however, extend only to members of the Conference, to 
senior fellows, to liaison representatives, to consultants and staff 
members insofar as matters on which they have been engaged are 
under consideration, and to persons who, prior to the commencement 
of the meeting, have obtained the approval of the Chairman and who 
speak with the unanimous consent of the Assembly. 
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(b) Quorums 

A majority of the members of the Conference shall constitute a 
quorum of the Assembly; a majority of the Council shall constitute a 
quorum of the Council. 

(c) Separate Statements 

(1) A member who disagrees in whole or in part with a 
recommendation adopted by the Assembly is entitled to enter a 
separate statement in the record of the Conference proceedings 
and to have it set forth with the official publication of the 
recommendation in the Federal Register, A member's failure to 
file or join in such a separate statement does not necessarily 
indicate his agreement with the recommendation. 

(2) Notification of intention to file a separate statement must 
be given to the Executive Secretary not later than the last day of 
the plenary session at which the recommendation is adopted. 
Members may, without giving such^'notification, join in a separate 
statement for which proper notification has been given. 

(3) Separate statements must be filed within 10 days after 
the close of the session, but the Chairman may extend this 
deadline for good cause. 

(d) Amendment of Bylaws 

The Conference may amend the bylaws provided that 30 days' 
notice of the proposed amendment shall be given to all members of 
the Assembly by the Chairman. 

(e) Procedure 

Robert's Rules of Order shall govern the proceedings of the 
Assembly to the extent appropriate. 
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TITLE 5. UNITED STATES CODE, CHAPTER 5 



Subchapter III— Administrative Conference of the United 
States* 



§571. PurpQ3<Ef: 



It is the purpose of this subchapter to provide suitable arrange- 
ments through which federal agencies, assisted by outside experts, 
may cooperatively study mutual problems, exchange information, and 
develop recommendations for action by proper authorities to the end 
that private rights may be fully protected and regulatory activities and 
other federal responsibilities may be carried out expeditiously in the 
public interest. 



§572. Pefinltipns 



For the purpose of this subchapter— 

(1) "administrative program" includes a federal function 
which involves protection of the public interest and the deter- 
mination of rights, privileges, and obligations of private persons 
through rule making, adjudication, licensing, or investigation, as 
those terms are used in subchapter II of this chapter, except that 
it does not include a military or foreign affairs function of the 
United States; 



Public Law 88-49d, August 30, 1964, 78 Stat. 615; as codified by Public Law 89-554, 
September 6, 1966, 80 Stat. 388-390; as amended by Public Law 92-526, Section 1, October 
21, 1972, 86 Stat. 1048; as amended by Public Law 97-258 §3(a)(l), September 13, 1982, 96 
Stat. 1062; as amended by Public Law 99-170. October 11, 1986, 100 Stat. 1198. 
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(2) "administrative agency" means an authority as defined 
by section 551 (1) of this title; and 

(3) "administrative procedure" means procedure used in 
carrying out an administrative program and is to be broadly con- 
strued to include any aspect of agency organization, procedure, 
or management which may affect the equitable consideration of 
public and private interests, the fairness of agency decisions, the 
speed of agency action, and the relationship of operating meth- 
ods to later judicial review, but does not include the scope of 
agency responsibility as established by law or matters of sub- 
stantive policy committed by law to agency discretion. 



§573- AdrtilriistrSth^ 



(a) The Administrative Conference of the United States consists 
of not more than 101 nor less than 75 members appointed as set forth 
in subsection (b) of this section. 

(b) The Conference is composed of— 

(1) a full-time Chairman appointed for a 5-year term by the 
President, by and with the advice and consent of the Senate. 
The Chairman is entitled to pay at the highest rate established by 
statute for the chairman of an independent regulatory board or 
commission, and may continue to serve until his successor is 
appointed and has qualified; 

(2) the chairman of each independent regulatory board or 
commission or an individual designated by the board or commis- 
sion; 

(3) the head of each executive department or other adminis- 
trative agency which is designated by the President, or an indi- 
vidual designated by the head of the department or agency; 

(4) when authorized by the Council referred to in section 
575(b) of this title, one or more appointees from a board, com- 
mission, department, or agency referred to in this subsection, 
designated by the head thereof with, in the case of a board or 
commission, the approval of the board or commission; 

(5) individuals appointed by the President to membership 
on the Council who are not otherwise members of the Confer- 
ence; and 

(6) not more than 40 other members appointed by the 
Chairman, with the approval of the Council, for terms of 2 years, 
except that the number of members appointed by the Chairman 
may at no time be less than one-third nor more than two-fifths of 
the total number of members. The Chairman shall select the 
members in a manner which will provide broad representation of 
the views of private citizens and utilize diverse experience. The 
members shall be members of the practicing bar, scholars in the 
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field of administrative law or government, or others specially in- 
formed by knowledge and experience with respect to federal 
administrative procedure. 
(c) Members of the Conference, except the Chairman, are not 
entitled to pay for service. Members appointed from outside the fed- 
eral government are entitled to travel expenses, including per diem in- 
stead of subsistence, as authorized by section 5703 of this title for in- 
dividuals serving without pay. 



§57^4:;::Pi^^ 



To carry out the purpose of this subchapter, the Administrative 
Conference of the United States may— 

(1) study the efficiency, adequacy, and fairness of the ad- 
ministrative procedure used by administrative agencies in carry- 
ing out administrative programs, and make recommendations to 
administrative agencies, collectively or individually, and to the 
President, Congress, or the Judicial Conference of the United 
States, in connection therewith, as it considers appropriate; 

(2) arrange for interchange among administrative agencies 
of information potentially useful in improving administrative 
procedure; and 

(3) collect information and statistics from administrative 
agencies and publish such reports as it considers useful for 
evaluating and improving administrative procedure. 



§£KrS|prgmi^ 



(a) The membership of the Administrative Conference of the 
United States meeting in plenary session constitutes the Assembly of 
the Conference. The Assembly has ultimate authority over all activi- 
ties of the Conference. Specifically, it has the power to— 

(1) adopt such recommendations as it considers appro- 
priate for improving administrative procedure. A member who 
disagrees with a recommendation adopted by the Assembly is 
entitled to enter a dissenting opinion and an alternate proposal in 
the record of the Conference proceedings, and the opinion and 
proposal so entered shall accompany the Conference 
recommendation in a publication or distribution thereof; and 

(2) adopt bylaws and regulations not inconsistent with this 
subchapter for carrying out the functions of the Conference, in- 
cluding the creation of such committees as it considers neces- 
sary for the conduct of studies and the development of recom- 
mendations for consideration by the Assembly. 
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(b) The Conference includes a Council composed of the Chair- 
man of the Conference, who is Chairman of the Council, and 10 other 
members appointed by the President, of whom not more than one-half 
shall be employees of federal regulatory agencies or executive de- 
partments. The President may designate a member of the Council as 
Vice Chairman. During the absence or incapacity of the Chairman, or 
when that office is vacant, the Vice Chairman shall serve as Chairman. 
The term of each member, except the Chairman, is 3 years. When the 
term of a member ends, he may continue to serve until a successor is 
appointed. However, the service of any member ends when a change 
in his employment status would make him ineligible for Council mem- 
bership under the conditions of his original appointment. The Council 
has the power to— 

(1) determine the time and place of plenary sessions of the 
Conference and the agenda for the sessions. The Council shall 
call at least one plenary session each year; 

(2) propose bylaws and regulations, including rules of pro- 
cedure and committee organization, for adoption by the Assem- 
bly; 

(3) make recommendations to the Conference or its com- 
mittees on a subject germane to the purpose of the Conference; 

(4) receive and consider reports and recommendations of 
committees of the Conference and send them to members of the 
Conference with the views and recommendations of the Council; 

(5) designate a member of the Council to preside at meet- 
ings of the Council In the absence or incapacity of the Chairman 
and Vice Chairman; 

(6) designate such additional officers of the Conference as it 
considers desirable; 

(7) approve or revise the budgetary proposals of the Chair- 
man; and 

(8) exercise such other powers as may be delegated to it by 
the Assembly. 

(c) The Chairman is the chief executive of the Conference. In 
that capacity he has the power to— 

(1) make inquiries into matters he considers important for 
Conference consideration, including matters proposed by indi- 
viduals inside or outside the federal government; 

(2) be the official spokesman for the Conference in relations 
with the several branches and agencies of the federal govern- 
ment and with interested organizations and individuals outside 
the government, including responsibility for encouraging federal 
agencies to carry out the recommendations of the Conference; 

(3) request agency heads to provide information needed by 
the Conference, which information shall be supplied to the extent 
permitted by law; 

(4) recommend to the Council appropriate subjects for 
action by the Conference; 
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(5) appoint, with the approval of the Council, members of 
committees authorized by the bylaws and regulations of the 
Conference; 

(6) prepare, for approval of the Council, estimates of the 
budgetary requirements of the Conference; 

(7) appoint and fix the pay of employees, define their duties 
and responsibilities, and direct and supervise their activities; 

(8) rent office space in the District of Columbia; 

(9) provide necessary services for the Assembly, the Coun- 
cil, and the committees of the Conference; 

(10) organize and direct studies ordered by the Assembly or 
the Council, to contract for the performance of such studies with 
any public or private persons, firm, association, corporation, or in- 
stitution under title III of the Federal Property and Administrative 
Services Act of 1949, as amended (41 U.S.C. §§251—260), and to 
use from time to time, as appropriate, experts and consultants 
who may be employed in accordance with section 3109 of this ti- 
tle at rates not In excess of the maximum rate of pay for grade 
GS-1 5 as provided in section 5332 of this title; 

(11) utilize, with their consent, the services and facilities of 
federal agencies and of state and private agencies and instru- 
mentalities with or without reimbursement; 

(12) accept, hold, administer, and utilize gifts, devises, and 
bequests of property, both real and personal, for the purpose of 
aiding and facilitating the work of the Conference. Gifts and be- 
quests of money and proceeds from sales of other property re- 
ceived as gifts, devises, or bequests shall be deposited in the 
Treasury and shall be disbursed upon the order of the Chairman. 
Property accepted pursuant to this section, and the proceeds 
thereof, shall be used as nearly as possible in accordance with 
the terms of the gifts, devises, or bequests. For purposes of fed- 
eral income, estate, or gift taxes, property accepted under this 
section shall be considered as a gift, devise, or bequest to the 
United States; 

(13) accept voluntary and uncompensated services, notwith- 
standing the provisions of section 1 342 of Title 31 ; i 

(14) on request of the head of an agency, furnish assistance 
and advice on matters of administrative procedure; and 

(15) exercise such additional authority as the Council or As- 
sembly delegates to him. 

The Chairman shall preside at meetings of the Council and at each 
plenary session of the Conference, to which he shall make a full report 
concerning the affairs of the Conference since the last preceding ple- 
nary session. The Chairman, on behalf of the Conference, shall 
transmit to the President and Congress an annual report and such in- 
terim reports as he considers desirable. 
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§576. Authom^iohof Apprt^^ 



There are authorized to be appropriated to carry out the purposes 
of this subchapter not more than $1,600,000 for fiscal year 1986 and 
not more than $2,000,000 for each fiscal year thereafter up to and in- 
cluding fiscal year 1990. Of any amounts appropriated under this sec- 
tion, not more than $1000 may be made available in each fiscal year 
for official reception and entertainment expenses for foreign digni- 
taries. 
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